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Landmarks of Evolutive Interpretation in International Law. Impact on Domestic Law1
 Ion GaleaLecturer in International LawUniversity of Bucharest, Faculty of Law
 Radu-Mihai ŞerbănescuResearch AssistantUniversity of Bucharest, Faculty of Law
 Introduction
 International law has always reflected the continuous tension between the need for „normativity”, in the sense that international law should constrain the behaviour of States and „realism”, which reflects the view that international law merely „describes” what State acts are performed2. International law also reflects the tension between „abstractness” – meaning that a rule should be abstract enough to be able to gain universal adherence of international actors – and „concreteness” – meaning that, in practice, international law applies to concrete situations, each of them with their peculiarities3.
 International law also witnesses a tension between the positivist and realist theories. The positivist theory states that international law should be determined according to established procedures (making of treaties, formation of custom)4. Interpretation based on positivism should be also anchored in such procedures, which rely essentially upon the consensus of the parties, reflected mainly in the text and in the circumstances surrounding the conclusion of an instrument5. On the contrary, according to legal realism, law is seen as an instrument of changes within the society and is determined by the values of the community and by political decisions6. International law from a realist perspective does not represent a normative system, but a
 1 ? Această lucrare a fost realizată în cadrul unui grant acordat de Consiliul Naţional al Cercetării Ştiinţifice, CNCS – UEFISCDI, numărul proiectului PN-II-RU-TE-2012-3-0355. This work was supported by a grant of the Romanian National Authority for Scientific Research, CNCS – UEFISCDI, project number PN-II-RU-TE-2012-3-0355.2Martti Koskenniemi, International Law in the World of Ideas, p. 60; 3Ibidem, p. 49; Martti Koskenniemi, The Fate of Public International Law: Between Technique and Politics, Modern Law Review, no. 70 (2007), p. 1-30;4 Frédéric Mégret, International Law as Law, in James Crawford, Martti Koskenniemi, The Cambridge Companion to International Law, Cambdridge University Press, 2011, p. 64; Kenreth Einar Hinma, Positivism, Naturalism and the Obligation to Obey Law, 36, Southern Journal of Law and Philosophy, 1998, p.151; Joseph Raz, The Concept of a Legal System, An Introduction to the Theory of Legal Systems, Clarendon Press, Oxford, 1990, p.67; elemente referitoare la teorii juridice şi probleme de interpretare sunt cuprinse şi în Ion Gâlea, Aplicarea normelor dreptului international umanitar în cazul operaţiunilor antiteroriste, Ed. CH Beck, Bucureşti, 2013, p. 141-165; 5 Mark Villiger, Rules on Interpretation: Misgivings, Misunderstandings, Miscarriage? The ”Crucible” Intended by the International Law Commission, in Enzo Cannizaro, The Law of Treaties. Beyond the Vienna Convention, Oxford University Press, 2010, p. 117; 6 R. A. Falk, ‘New Approaches to the Study of International Law’, in M.A. Kaplan (ed.)New Approaches toInternational Relations, New York, 1968, pp. 357–80;
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succession of „authoritative decisions” taken by relevant actors: international law does not constrain States, but follows the evolutions of their decision. In determining the interpretation of international law, realism puts an emphasis on extrinsic factors, such as the international context and human values7.
 The rules on treaty interpretation of the Vienna Convention on the law of treaties have been adopted on the background of such tension between positivism and realism8. On one hand, a classical, textual interpretation of a treaty might confer legal certainty and stability, while allowing for little flexibility; on the other hand, it is a reality that the most important rules of international law are difficult to change through „established procedures” – meaning the consensus of the parties; thus, in international law, interpretation remains a key vehicle for evolution.
 This article explores the rules of treaty interpretation in international law and the measure in which they allow for evolutionary interpretation. At the same time, the article attempts to examine the way in which international law is brought to life by domestic courts and whether the domestic courts are willing to follow international approaches towards interpretation. As interpretation in international law witnesses the tension between stability and change, the article attempts to examine whether domestic courts are willing to take a stance in this debate.
 The presentation would expose the main rules of treaty interpretation within the Vienna Convention on the Law of Treaties (I), the question whether such rules allow for evolutionary interpretation (II) and the position of domestic courts towards international interpretative approaches (III).
 I. Rules on Treaty Interpretation within the Vienna Convention
 a) Genesis of the rules in the Vienna Convention
 As early as in 1922, the Permanent Court of International Justice established in its advisory opinion concerning the Competence of the ILO in regard to International Regulation of the Conditions of the Labour of Persons Employed in Agriculture the following interpretation rules: the textual-objective interpretation, while taking into account the context, the intention of the parties and subsequent practice, and, in the subsidiary, the preparatory works9. In 1947, the International Court of Justice relied its advisory opinion on Conditions for admission of a State to Membership in the United Nations, on textual interpretation, the ordinary meaning of terms, but did not hesitate from pointing out the need to determine the intention of the parties, based on the preparatory works, especially when the text was unclear10.
 7 M. McDougal, ‘International Law and the Future’, 50 Mississippi Law Journal, 1979, p. 259; M. McDougal, M. Reisman, International Law in Contemporary Perspective, New Haven, 1980, p. 5; McDougal, ‘The Policy-Oriented Approach to Law’, 40 Virginia Quarterly Review, 1964, p. 626;8 Mark Villiger, loc. cit, p. 119; 9 PCIJ, avdisory opinion of 12 August 1922, Ser B., no. 2, p. 22; 10 ?ICJ Reports 1947-1948, p. 57; Olivier Corten, Pierre Klein (ed.), Les Conventions de Vienne sur le droit des traités. Commentaire article par article, Bruylant, Bruxelles, 2006, vol. II, p. 1298;
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In 1961, while the works of the International Law Commission on the topic of the law of treaties were already on-going, the European Court for Human rights had already established, for example in the Lawless case, a balance between the textual interpretation and the teleological interpretation, especially when it is needed to confirm the meaning of the text11.
 However, the tension between the positivist text-based interpretation and the realist- “liberal” interpretation could be observed in early case-law and debates. In 1957, the Arbitral Tribunal in Lac Lanoux held that “international law did not establish an absolute system of interpretation” 12.
 One of the most important questions under debate is whether the rules of interpretation reflected in the Vienna Convention on the Law of Treaties – articles 31 and 32 – reflect one of the two legal theories13.
 The current text had its basis in the draft articles presented by the International Law Commission in 1964. From the three general schemes considered by the International Law Commission: i) literal interpretation; ii) teleological interpretation and iii) interpretation based on the intention of the parties, the International Law Commission established a combination which gave equal status to the literal and teleological approaches, “viewing the application of these as yielding up the intention”14. Thus, it could be noted that even if certain delegations suggested that the preparatory works should be given similar weight to the practice of states15, the Convention itself did not retain such a solution.
 Generally, as Mark Villiger points out, States have considered the rules of interpretation proposed by the International Law Commission as a balanced approach between different means of interpretation (27 delegations), while a significant number (19 delegations) pointed out that the general rule was too close to the classical-textual interpretation, while not leaving way for external sources16.
 The most important reaction that determined that the Vienna rules gave the “impression”, at least, as reflecting in a too larger sense the positivist theory based on textual interpretation 17, was the one of the United States, through the voice of Professor Myres McDougal – one of the leading voices of the realist school. The United State criticized the approach of the Commission, as being not practical18. In the view of Professor McDougal, context related to a much broader set of extrinsic factors and relied somehow on the so-called “subjective” intention, which contrasted to the objectivity of the factors that the Vienna rules provided for determining context
 11 Lawless v United Kingdom, Judgment of 1 July 1961, Ser. A, no. 3, p. 50, para 11, 15;12 R. I. A. A., vol XII, p. 285;Olivier Corten, Pierre Klein, op. cit., p. 1301;13 Mark Villiger, Customary International Law and Treaties. A Study of Their Interactions and Interrelations with Special Consideration of teh 1969 Vienna Convention on the Law of Treaties, Martinus Nijhoff Publishers, 1985, p. 482;14 Richard Gardiner, Treaty Interpretation, Oxford University Press, 2008, p. 8; 15 Israel and Hungary, Yearbook of the International Law Commission (1966), vol II, p. 98-101; Olivier Corten, Pierre Klein, op. cit., p. 1304;16 Mark Villiger, Rules on Interpretation, p. 107, 108; 17 Olivier Corten, Pierre Klein, op. cit., p. 1305;18Ibidem, p. 108;
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and intention19. The United States formulated an amendment, which proposed a series of factors exterior to the text, as a basis for the interpretation. The amendment was rejected by 66 votes to 8 and 10 abstentions20.
 b) General scheme of articles 31 and 32 of the Vienna Convention
 The general rule of interpretation provided by the Vienna Convention – reflected in article 31 paragraph (1) contains four elements or criteria which have to be used when interpreting a treaty: i) good faith; ii) ordinary meaning of the terms; iii) within their context and iv) in the light of the object and purpose of the treaty21. Good faith per se has no normative character, but is a very important link to be established between the interpretation of the treaty and its execution22. Textual interpretation, even if traditionally attached to the “classic” or positivist doctrine, is a necessary tool. The Vienna Convention regards the notion of “context” as related to “the entire treaty” (the words must be related to the entire sentence, the whole paragraph, the remaining of the treaty), comprising the preamble and annexes23. Context does not relate, for example, to the “international context”, in the view of the Convention24. The reference to “object and purpose” is basis for teleological interpretation within the Vienna Convention, especially for cases when the text and context lead to two different conclusions25.
 The context of the treaty is referred to as a basis for exploring the “authentic” interpretation of the treaty, either through an agreement between the parties in connection to the conclusion of the treaty or through “unilateral” instruments made by one or more parties in connection to the conclusion of the treaty, subject to the acceptance of the other parties26. The practice of “interpretative declarations” is rather large and the distinction between such declarations and reservations in many instances lead to difficulties27. Indeed, the Vienna Convention relates mainly to interpretative declarations made in the context of the conclusion of the treaty, while, in principle, nothing precludes States from making “late” interpretative declarations28.
 The Vienna Convention provides for a set of rules which relate to factors or elements appearing after the conclusion of the treaty. Thus, paragraph (3) of article 31 refers to “subsequent agreements”, “subsequent practice” and “other rules of international law”. The first two elements may be labelled as “authentic interpretation”29, while the third is a means to adapt interpretation
 19 Richard Gardiner, op. cit., p. 9 ; 20 Mark Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties, Martinus Nijhoff, 2009, p. 424; 21 Ibidem, p. 425-427; 22 Yearbook of the International Law Commission, 1966, vol. II, p. 221, para. 12; 23 Mark Villiger, Commentary, p. 426 ;24 Richard Gardiner, op. cit., p. 178-189 ; 25 Yearbook of the International Law Commission, 1966, vol. II, p. 219, para. 6 ; 26 Article 31 (2) of the Vienna Convention on the Law of Treaties. 27 Guide to Practice on Reservations to Treaties, and Commentaries, Report of the International Law Commission, 63rd Session, Supp. 10, 2011, doc. A/66/10/Add.1, p. 3, 62; R. Sapienza, Les declarations interpretatives unilaterales et l’interpretation des traités, RGDIP, vol. 103 (1999), p. 601 ; 28 Jean-Marc Thouvenin, Le “mode d’employ” des déclarations interpretatives, in Société Française pour le Droit International, Actualités des réserves aux traités, Ed. Pedone, 2014, p. 67;29 Mark Villiger, Commentary, p. 430, 432;
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to changes that determine that interpretation could not “remain unaffected by subsequent development of law”30.
 A particular rule is enshrined in paragraph (4) of article 31, providing that a special meaning shall be given to a term if it is established that the parties so intended31.
 A particular emphasis on the initial intention of the parties through recourse to the preparatory works of the treaty is envisaged by the Vienna Convention only as a supplementary mean of interpretation. Article 32 of the Vienna Convention refers to “preparatory work” and “circumstance of the conclusion” of the treaty, as applicable “in order to confirm the meaning resulting” from the general rule or to determine the meaning, when the result stemming from applying the general rule would be unclear or manifestly absurd or unreasonable. Indeed, attempts to place the preparatory works and surrounding circumstances on the same footing as the “general rule”32. Practically, context in the broad terms is placed, in the concept of the Vienna Convention, as a subsequent means of interpretation.
 Without entering into detail, it could be pointed out that the Vienna Convention also contains an article on the interpretation of texts in different languages33.
 II. Does the Vienna Convention allow for evolutionary interpretation?
 International law is a legal system in which modification by acknowledged procedures is very slow and difficult. Thus, amending a multilateral treaty requires the consent of an increased number of parties, while the establishment of a customary international norm is a difficult process34. Thus, in case that a new situation appears in international relations, interpretation remains a key tool for ensuring that the respective new situation is framed within the terms of law35. Examples may range from human rights to cyberspace.
 Do the interpretation rules of the Vienna Convention of the law of treaties allow for evolution through interpretation? Even if the Vienna rules have been criticized for being “attached” to the textual interpretation, at least two elements or criteria for interpretation could be identified as representing the basis for evolutionary interpretation in international law. These criteria are: i) the object and purpose of the treaty and ii) the practice of States.
 a) Object and purpose of the treatyTeleological interpretation, relying on the object and purpose of the treaty, was, indeed, the essential feature of the approach of the Court of Justice of the European Union. Without entering
 30 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, ICJ Reports, 1971, p. 31; 31 Mark Villiger, Commentary, p. 434; 32 Important criticism for the Vienna rules were brought by Myers Mc Dougal, from the US delegation, who proposed the integration of articles 31 and 32 in a single set of rules; Richard Gardiner, op. cit., p. 303; H.W. Briggs, The Travaux préparatoires of the Vienna Convention on the Law of Treaties¸ (1971) AJIL, vol. 65, p. 709-710; 33 Article 33; 34 Ian Brownlie, Principles of Public International Law, 7th Edition, Oxford University Press, 2008, p. 6, 13-14; 35 Rosalyn Higgins, Problems and Process, Oxford University Press, 1994; S. Rosenne, Practice and Methods of International Law, Dordrecht, 1994, p. 2;
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into detail, having in mind the specificity of the European Union law, it has to be pointed out that the earliest developments which had set out these features, like priority or direct effect, were founded on the object and purpose of the treaty, identified as the will of the member State to create a distinct legal order, found on common objectives – exceeding, thus, the mere text of the treaties36. The European Court for Human Rights also pointed out towards the fact that the object and purpose of the Convention – protection of human rights – allow for evolutionary interpretation. Thus, in the Guzzardi case, the Court found that the text must be interpreted “in the light of the conceptions that prevail nowadays in democratic states” 37. The case-law of the European Court for Human Rights also held in a consistent manner that the text of the Convention must be framed within the general evolution of the society38.
 The International Court of Justice relied on the object and purpose of the treaty, although not in such an “innovative” manner as other European Courts. For example, in Avena and other Mexican Nationals, The International Court of Justice took into consideration the object and purpose of the Vienna Convention on Consular Relations from the point of view of a particular provision: article 36 that had the purpose to ensure the freedom of communication between the consular officer and a national of the sending State. The Court held that “neither the terms of the Convention as normally understood, nor its object and purpose, suggest that “without delay” is to be understood as “immediately upon arrest and before interrogation”39.
 In Maritime Delimitation in the Area Between Greenland and Jan Mayen, the question put before the International Court of Justice concerned whether a bilateral treaty between Denmark and Norway concerning the rules applicable to the delimitation of the continental shelf (particularly the median line) was applicable to all maritime delimitations – not only in the North Sea, but also within the remote areas of Greenland and Jan Mayen. The Court held that the object and purpose of the treaty concerned merely the delimitation in the North Sea, having in mind the definition of the continental shelf as provided by the 1958 Convention, which was incorporated in the legislation of the parties at the moment when the agreement was concluded (1965)40. It may be noted that when the dispute was submitted to the Court (1988), the criteria for determining the continental shelf had evolved.
 b) Subsequent Practice as a Means of Evolution
 Subsequent practice represents one of the most important means of legal evolution, it offers flexibility to law and allows for clarifying certain notions41. In many cases, subsequent practice offers guidelines in a “non-contentious” manner. For example, although “the ordinary meaning of article 5 of the 1944 Chicago Convention do not appear to require a charter flight to obtain permission to land while en route”, a contrary solution has been established though practice:
 36 Case 6/64, Costa c. Enel [1964], ECR, 585; Case 26/62, Vand Gend en Loos, [1963] ECR 13;37Case Guzzardi v Italiy, Judgment of 6 November 1980, Ser. A, no. 39, para. 95; Olivier Corten, Pierre Klein, op. cit., p. 1331;38Case Cossey v UK, Judgment of 27 September 1990, Ser. A, no. 184, para. 35; Case Marckx v Belgium, Judgment of 13 June 1979, ser. A, no. 31, para 41, 58; Olivier Corten, Pierre Klein, op. cit., p. 1331;39 Case concerning Avena and other Mexican Nationals, Mexico v. USA, Judgment, 31 March 2004, para. 85; 40 Case concerning Maritime Delimitation in the Area Between Greenland and Jan Mayen, ICJ Reports, 1993, p. 50, para. 27; see also Richard Gardiner, op. cit., p. 199; 41 Ion Galea, op. cit. p. 165;
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“long-standing State practice requiring such permission has led to general acceptance that this provision is to be interpreted as requiring permission”42.
 In the practice of Romania, for example, the Consular Convention between Romania and Austria, concluded in 1970, after the entry into force of the Vienna Convention on Consular Relations, provided that the two parties shall not appoint honorary consuls. Nevertheless, the practice after 1994 witnessed several Romanian honorary consuls appointed in Austria. In 2010, when Austria wished to appoint a honorary consul in Sibiu, the decision to allow this appointment, despite the express provisions of the bilateral Convention, relied on the interpretation of this convention according to the state practice in the meaning that the parties “may refuse” honorary consuls43.
 Nevertheless, international courts and tribunals did refer to subsequent practice as relevant for treaty interpretation, sometimes departing from the strict grammatical interpretation. A well-known example is the Namibia Advisory Opinion44, where the international Court of Justice interpreted article 27 of the UN Charter, requiring the concurring votes of permanent members for the adoption of a resolution, in the sense that State “have consistently and uniformly interpreted the practice of voluntary abstention by a permanent member as not constituting a bar to the adoption of resolution”45. In the same case, the Court has explicitly acknowledged evolutionary interpretation, by referring to the fact that certain provisions of the Covenant of the League of Nations (relating to trusted territories) should be seen as “not static, but by definition evolutionary”. The Court held that it “must take into consideration the changes which have occurred in the supervening half-century, and its interpretation cannot remain unaffected by the subsequent development of law”46.
 The International Court of Justice also referred to evolutionary interpretation through the subsequent State practice in the case concerning the Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua)47. The Court held that “subsequent practice of the parties, within the meaning of article 31 (3) (b) of the Vienna Convention, can result in a departure from the original intent on the basis of tacit agreement”48. From the basis of this general assumption, the Court referred to the term “commercio” in a 1858 Treaty: “Thus, even assuming that the notion of “commerce” does not have the same meaning today as it did in the mid-nineteenth century, it is the present meaning which must be accepted for purposes of applying the Treaty” 49. Even if it was not for the first time when the Court examined subsequent practice in order to 42 Report of the International Law Commission, 66 th Session, 2014, General Assembly Official Records, 69th Sess., Supp. 10, A/69/10, p. 182, para. 11; S.D. Murphy, The relevance of subsequent agreement and subsequent practice for the interpretation of treaties, in G. Nolte (ed.), Treaties and subsequent practice, Oxford University Press, 2013, p. 85;
 43 Ion Galea, op. cit., p. 162;44 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, ICJ Reports, 1971, p. 16;45 Ibidem, p. 22;46 Ibidem, p. 31; 47 ICJ Reports, 2009, p. 213;48 Ibidem, p. 242, para. 64; Report of the International Law Commission, 66th Session, 2014, General Assembly Official Records, 69th Sess., Supp. 10, A/69/10, p. 188, para. 24;49 ICJ Reports, 2009, p. 244, para. 70;
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determine the meaning of a term subject to evolution50, this judgment establishes a clearer approach towards such situations (the Court held that the term covered also transport of tourists).
 International courts and tribunals referred to subsequent practice as a means of interpretation51. However, it was the European Court of Human Rights which adopted the most “forward-looking” approach, accepting that state practice may amount, in practice, to modification of a treaty52. Thus, in Soering v. UK, the Court held that “an established practice within member States could give rise to an amendment of the Convention. […] subsequent practice in national penal policy, in the form of a generalized abolition of capital punishment, could be taken as […] removing a textual limit on the scope for evolutive interpretation of article 3”53. Furthermore, in Al-Saadoon and Mufdhi v. UK, The Strasbourg Court held that “the Court does not consider that the wording of the second sentence of article 2 (1) continues to act as a bar to its interpreting the words “inhuman and degrading treatment or punishment” in Article 3 as including the death penalty”54.
 The margin between interpretation and modification is thin. As the special rapporteur Georg Nolte has pointed out, “even if […] the agreed subsequent practice of the parties theoretically may lead to modifications of a treaty, the actual occurrence of that effect is not to be presumed. Instead, States and courts prefer to make every effort to conceive an agreed subsequent practice of the parties as an effort to interpret a treaty in a particular way”55. Thus, interpretation remains a key tool for evolution of international law, and state practice is one of the key premises for allowing evolutionary interpretation.
 As a consequence, even if the realist theory may not be reflected in approach to interpreting international law, it could be affirmed that the international legal system allows for continuous change and adaptation of norms. This would indeed represent a departure from the “classical” positivist view.
 50 The notion of „territorial status” in Aegean Sea Continental Shelf (Greece v. Turkey), Judgment, I.C.J. Reports 1978, p. 32, para. 77; the notion “dispute” in Rights of Nationals of the United States of America in Morocco (France v. United States of America) (I.C.J. Reports 1952, p. 176, the terms “center of the navigable channel” and “thalweg” in Kasikili/Sedudu Island (Botswana/Namibia) (I.C.J. Reports 1999 (II), p. 1062, para. 2551 See also Prosecutor v. Tadic, Appeals Chamber, Judgment of 2 October 1995, IT-94-I-AR72; para. 30; Japan-Alcoholic Beverages, WT/DS8/11, WT/DS10/11, VT DS11/8, Report of 4 October 1996, p. 4; Interpretation of Air transport services Agreement between the United States and Italy, Arbitral Award, RIAA, vol XVI (2006), p. 94;Luigi Sbolci, Supplementary Means of Interpretation, în in Enzo Cannizaro, The Law of Treaties. Beyond the Vienna Convention, Oxford University Press, 2010, p. 159;52 In 1966, the International Law Commission had proposed in its Draft Articles on the Law of Treaties a draft article 38 on the modification of treaties through subsequent practice – Yearbook of the International Law Commission, 1966, vol. II, p. 236; even if the proposal triggered important debates within the Vienna Conference, the negotiating States simply „did not wish to address the issue as a general rule under customary law of treaties” – see Report of the International Law Commission, 66th Session, 2014, General Assembly Official Records, 69 th Sess., Supp. 10, A/69/10, p. 187, para. 22;53 Soering v. UK, Application no. 14038/88, Judgment of 7 July 1989, p. 40-41, para. 103; 54 Al-Saadoon and Mufdhi v. UK, Application no. 61498/08, Judgment of 2 March 2010, ECHR 2010, para. 120; 55 Second of the Special Rapporteur Georg Nolte report on subsequent agreements and subsequent practice in relation to interpretation of treaties, 26 March 2014, Doc. A/CN.4/671, p. 60, para. 142;
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III. Position of domestic courts
 Domestic courts may have a highly important role in shaping international law, for at least two reasons: i) since international jurisdiction is facultative, disputes solved by domestic courts represent an continuous flow of legal reasoning, which represents a very important source for bringing international law to life; ii) national decisions themselves represent the state practice that may either shape the interpretation of treaties, or lead to the formation of customary international law56.
 Therefore, it would be important to offer examples from domestic courts practice that may seem to acknowledge methods of interpretation specific to international law. It is important whether domestic courts chose to apply rules of interpretation specific to its domestic law system or opts for acknowledged rules of interpreting international law. Furthermore, examples retaining the possibility of evolutionary interpretation would help determine whether the position of domestic courts could help consolidating the affirmation that international law is a living an evolutive system, in which interpretation is a key element. The study will propose examining domestic court decisions relating to the object and purpose of the treaty and to the subsequent practice, as interpretation rules.
 a) Object and purpose of the treaty in domestic case-law
 As an initial point, it would be important to point out that it is highly desirable for domestic courts to use international law tools for the interpretation of treaties. For example, United States Courts have confirmed that treaties should first be interpreted in accordance with the ordinary meaning of terms in their context, following the object and purpose of treaties and, if necessary, turning to supplementary materials, including the traveaux57.
 In certain cases, domestic courts acknowledged the fact that a treaty must be interpreted in accordance with the object and purpose of the treaty, but determined that such purposive interpretation could not lead to a solution which would be contrary to the wording of that treaty. For example, in a case before the Norwegian Supreme Court58, the question raised was whether a request made by the United Nations Committee Against Torture (CAT) for the non-expulsion of a person to Pakistan, adopted under rule 108 of the 2002 CAT Rules of Procedure59 created binding obligations. Norway had argued that neither the wording of the CAT Rules of Procedure nor the CAT itself provided for the binding effect of such interim measures. The Court held that according to article 31 (1) of the Vienna Convention on the Law of Treaties, a treaty was to be 56 Draft conclusion 7 on “Identification of customary international law”, Report of the International Law Commission, 66th Session, 2014, General Assembly Official Records, 69th Sess., Supp. 10, A/69/10, p. 239, fn. 829; for the role of domestic courts, see also André Nollkaemper, National Courts and the International Rule of Law, Oxford University Press, 2011, p. 10-15; 57 Yapp v Attorney General, Appeal judgment, 26 F3d 1562 (11the Cir 1994), ILDC 2008 (US 1994), 3 August 1994, Court of Appeals (11th Circuit), available at Oxford Public International Law (http://opil.ouplaw.com), subscriber, 10 October 2014; 58 Dar and Norwegian Organisation for Asylum Seekers (intervening) v Norwegian Immigration Appeals Board, Appeal Decision, Case no HR-2008-681-A, Norwegian Supreme Court Gazette (Rt, Retstidende) 2008, p. 513, ILDC 1326 (NO 2008), 16 April 2008; available at Oxford Public International Law (http://opil.ouplaw.com), subscriber, 10 October 2014; 59 UN Doc. CAT/C/3/Rev 4, 9 August 2002;
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interpreted in accordance with its object and purpose. However, such a purposive interpretation must, as a starting point, be undertaken within the confines of the wording of the convention, making difficult to see how the purposive interpretation would provide a basis for the CAT to issue binding orders for States.
 The fact that interpretations given by different Courts in different States is demonstrated by answers given to the question whether the conclusion of a “Non-surrender Agreement” with the United States, which regulated the obligation of a State not to surrender US citizens to the International Criminal Court, would violate the object and purpose of the Rome Statute. Thus, the Supreme Court of the Philippines answered in the negative60: a Non-surrender Agreement was not in contradiction with the Rome Statute, which establishes a “complementary” jurisdiction. The Supreme Court of the Philippines also held that the Phillipines had not breached the obligation under the Vienna Convention on the Law of Treaties to refrain from act tending to impair the object and purpose of the Rome Statute (article 18 of the Vienna Convention). A totally different conclusion was reached by the Supreme Court of Benin61. The Court held that by signing a Non-surrender Agreement with the United States, Benin would impair the obligation derived from article 18 of the Vienna Convention on the Law of treaties, defeating the object and purpose of the Rome Statute. The Court held that the agreement would create a triple derogation from the Rome Statute: i) it would undermine the impunity of high level officials, including heads of State, before the International Criminal Court; ii) it would impair undermine ratione materiae the competence of the ICC and iii) it would undermine Benin’s obligation to cooperate with the ICC.
 Such opposite interpretations may lead to the assumption that domestic courts used international law interpretation as a tool, eventually to reach a policy objective – the conclusion or the rejection of the Non-surrender Agreement with the US. Such tendencies might be an argument for the realist perspective over international law.
 The teleological interpretation of a bilateral treaty has been retained also by the courts of South Africa. In a case involving a request for extradition towards the United States, the person subject to extradition relied on a textual interpretation of an exception form that bilateral treaty (no extradition was permissible when the person “had already been tried and discharged or punished, or is still under trial”). The claimant argued that he was “under trial”, for the reason that a part of the crimes were committed on the territory of South Africa (even if in practice no action was effectively taken by the authorities). The Court held that the treaty should be interpreted in the light of its object and purpose and that the textual interpretation proposed by the claimant would have led to a nonsensical result62.
 60 Bayan v Romulo, Muna v Romulo and Ople, Petition for certiorari, mandamus and prohibition, GR no 159618, ILDC 2059 (PH 2011), 1 February 2011, Supreme Court of the Philippines, available at Oxford Public International Law (http://opil.ouplaw.com), subscriber, 10 October 2014; 61 Benin, Legal Opinion, Case no. 029-C, ILDC 844 (BJ 2003), 25 July 2003, Supreme Court of Benin, available at Oxford Public International Law (http://opil.ouplaw.com), subscriber, 10 October 2014; 62 Abel v Minister of Justice of South Africa and ors, Initial application, Cr 5242/97 (2000) 4 All SA 63 (C), ILDC 286 (ZA 2000), 18 July 2000, Western Cape High Court, available at Oxford Public International Law (http://opil.ouplaw.com), subscriber, 10 October 2014;
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An important case related to teleological interpretation involved minority protection in Austria. The complainant was a member of the Slovenian minority in Austria and requested before a court the right defined by article 7 (3) of the Austrian State Treaty, which provided that “in administrative and judicial districts of Carinthia, Burgenland and Styria, where there are Slovenian, Croat or mixed populations, the Slovene or Croat languages shall be accepted as an official language in addition to German”63. The Court held that it was permissible to regard municipalities as the smallest units when interpreting the term “administrative” districts contained in article 7 (3) of the State Treaty, as it was necessary to apply an interpretation according to the object and purpose of the treaty – which is to keep and preserve the minority languages. The Court relied on teleological interpretation in order to determine that the term “administrative district” should be interpreted according to the actual, community-related, centers of residence of the minority64.
 A last example of teleological interpretation may be regarded as a hilarious case – but, indeed, it may prove useful for the worldwide acceptance of interpretation according to the object and purpose of a treaty. A Chinese company (“Beijing Moon Village”) bought from a US citizen 7.110,32 acres of land on the Moon, 2000 acres of land on Mars and 2000 acres of land on Venus and re-sold 48 acres of land on the Moon to various Chinese citizens. It was imposed an administrative sanction by the Beijing authorities for violating the legislation on speculative activities. The company sought annulment of the administrative sanction before a court and invoked the fact that 1966 Outer Space Treaty65 provided that the outer space and the celestial bodies were not subject to appropriation, nor claim of sovereignty, by the State Parties, not imposing such prohibitions to private groups or individuals. On the contrary, other treaties, such as the 1979 Moon Agreement66, expressly contained such prohibition, but China was not a signatory. The Court held that even if it was true that the Outer Space Treaty did not clearly prohibit any individual from claiming the ownership of land on the Moon and other celestial bodies, such prohibition might be deduced from an interpretation relying on the object and purpose of the treaty. Therefore, ownership of land on the Moon was per se illegal and the land on the Moon was not a commodity subject to commercial transactions67.
 b) Subsequent practice before domestic courts
 A number of examples of cases from domestic jurisdictions prove that subsequent practice was used by courts in order to interpret international law. This is important, in our opinion, because subsequent practice represents one of the “vehicles” for international law evolution.
 63 State Treaty for the Re-Establishment of an Independent and Democratic Austria, Austrian Federal Law Gazette, No 152/1955; 64 Anonymous v Austria, Final Appeal/Cassation, B 484/03, ILDC 139 (AT 2004), 16 December 2004, Constitutional Court of Austria, available at Oxford Public International Law (http://opil.ouplaw.com), subscriber, 10 October 2014; 65 Treaty on Principles Governing the Activities of State in the Exploration and Use of Outer Space, including the Moon and other Celestial Bodies, adopted on 19 December 1966, 610 UNTS 205;66 Agreement Governing the Activities of States on the Moon and Other Celestial Bodies, adopted on 5 December 1979, 1363 UNTS 21;67 Beijing Moon Village Astronautics Science and Technology Co Ltd v Beijing Municipal Administration for Industry and Commerce, Judicial Review of Administrative Decision, (2006) Hai Xing Chu Zi No 00087, ILDC 846 (CN 2006) 9 November 2006, available at Oxford Public International Law (http://opil.ouplaw.com), subscriber, 10 October 2014;
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One case before the courts of the Netherlands concerned the qualification of acts as “war crimes” under article 1F (a) of the Refugee Convention68. It was argued before the domestic court that words “international instruments” contained in article 1F (a) was meant to allow for dynamic interpretation, in the sense that an act should be regarded as a war crime not only on the basis of the text of the instruments in force when the crime was committed but also on the basis of the manner in which those instruments were applied in the relevant case-law and practice of States. The Netherlands Council of State retained this argument: reference to “international instruments” intended to incorporate subsequent developments in international criminal law and the designation of “war crimes” in article 1F (a) had a dynamic character. On the basis of relevant practice and case-law, the notion included acts contrary to common article 3 of the 1949 Geneva Conventions, committed in the context of a non-international armed conflict69.
 A case before the Swiss courts concerned the declaration persona non grata of a member of a Permanent Mission to the international organizations in Geneva. The Federal Supreme Court, confronted with the challenge to such decision, held that “to directly withdraw privileges and immunities after giving a foreign diplomat time to leave the country was common practice under article 9 of the Vienna Convention on Diplomatic Relations, which, according to article 31 of the Vienna Convention on the Law of Treaties, must be observed as subsequent practice by the parties when interpreting this provision”70. Indeed, the subsequent practice was confirmed as an interpretation tool, even if as only for clarifying the meaning of the text.
 The United States courts also relied on subsequent practice in order to interpret international documents. In a case involving a petition to return a child to the home country of one of the parents, the Florida District Court of Appeals held that “in interpreting a multilateral treaty, the Hague Convention on the Civil Aspects of International Child Abduction71, the views of other signatory States were entitled to considerable weight”. In identifying such views, the Court looked not only in the negotiating history, but also in the way in which other States applied that multilateral treaty72. In another case, a US court referred to the term “lapse of time” in the US-UK extradition agreement, holding that “for more than a century, the common understanding of ‘lapse of time’ in most extradition treaties was that it referred to statutes of limitation, not constitutional or due process prescriptions”73.
 In the United Kingdom, one very interesting example concerned the fact that article 31 (3) b) of the Vienna Convention on the Law of Treaties, which relates to subsequent practice, was used by the House of Lords to interpret an act of the European Union – the Framework Decision on the 68 Convention relating to the Status of Refugees, adopted on 28 July 1951, 189 UNTS 137; 69 A v Minister of Immigration and Integration, Highest Administrative Appeal, Case no 200408765/1, Jurisprudentie Vreemdelingenrecht (JV) 2005/227, Rechtspraak Vreemdelingenrecht (RV) 2005/12, ILDC 848 (NL 2005), 18 April 2005, Council of State of the Netherlands70 A v B, Appeal Judgment, 4C.140/2003, BGE 130 III 430, ILDC 343 (CH 2004), 8 April 2004, Federal Supreme Court of Switzerland, available at Oxford Public International Law (http://opil.ouplaw.com), subscriber, 10 October 2014; 71 Adopted on 25 October 1980, 1343 UNTS 98; 72 Wigley v Hares, Appeal Judgment, ILDC 1827 (US 2011), 82 So.3d 932 (Fla.Dist. App.2011), 27 July 2011, Florida District Court of Appeals, available at Oxford Public International Law (http://opil.ouplaw.com), subscriber, 10 October 2014; 73 Yapp v Attorney General, supra, note 57;
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European arrest warrant and surrender procedures between Member States of the European Union (2002/584/JHA). Thus, on the basis of subsequent practice, the words “judicial authority” in article 6 of the Framework Decision was interpreted to include a prosecutor74.
 Conclusion
 The position of domestic courts demonstrates that the rules of interpretation of international law found an echo in the internal jurisprudence. Thus, domestic case-law may be used as guidance in order to identify general trends in interpretative approaches.
 The examples examined above show that the object and purpose of the treaties and the subsequent practice were important elements that the domestic courts took into consideration when interpreting international treaties. Such case may confirm that domestic courts may accept, in certain instances, to apply an evolutionary interpretation approach towards international instruments.
 In certain cases, it cannot be denied that domestic courts followed a “policy oriented” approach – meaning that the courts interpreted international law in such a way that would accommodate the goals that their State may pursue in international relations. Another example in this sense may be represented by a case before the Constitutional Court of Latvia where the Border Treaty between Latvia and the Russian Federation was questioned: in order to preserve the Treaty, the Court relied on the interpretation provided by five of the six official languages of the 1975 Helsinki Final Act, according to which the principle of territorial integrity did not address anything more than repeating the prohibition of unlawful use of force75. Such phenomenon proves, on a larger scale: on one hand the possibility of “fragmentation” in interpretation, but, on the other hand, the approach towards using international law as a dynamic and flexible tool – subject to legal arguments and confinements.
 Approaches of domestic courts consolidate the view that international law is a living instrument. Its interpretation could not remain bound in the initial meaning of the words or within the original intention of the parties. While advocating for a certain degree of legal stability, domestic courts confirmed that teleological interpretation and interpretation according to the object and purpose of the treaty are the tools for allowing international law to evolve.
 74 Julian Assange v Swedish Prosecution Authority, Batten MEP and Bukovsky (intervening), Appeal judgment [2012] IKSC 22, [2012] AII ER (D) 232, [2012] 2 WLR 1275, ILDC 1890 (UK 2012), 30 May 2012, House of Lords (Supreme Court), available at Oxford Public International Law (http://opil.ouplaw.com), subscriber, 10 October 2014; 75 Re Border Treaty, Karins and ors v. Parliament of Latvia and Cabinet of Ministers of Latvia, Constitutional Review, Case no 2007-10-0102, ILDC 884 (LV 2007), 29 November 2007, Constitutional Court of Latvia, available at Oxford Public International Law (http://opil.ouplaw.com), subscriber, 10 October 2014;
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