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5/21/2014
 1
 Oregon Judicial Department Office of Education, Training, and Outreach
 How it works Filing Fees Getting started UTCR Chapter 21 Questions
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 • User Training - Ongoing• Staff Training – Early June • Pilot – Mid June• Go – Live July 7, 2014
 • This includes the ability to electronically file proposed orders and judgments
 • Filer eFiles document(s)
 File and Serve
 • Court staff reviews and accepts
 Court
 • OECI populates case information
 Oregon eCourt Case Information
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 No additional fees for File and Serve.
 Filing Fees paid through File and Serve
 Currently Credit Card; Debit Card with same purchasing power.
 Training
 Complete Registration
 Add a Payment Account
 Use File and Serve

Page 5
						
						

5/21/2014
 4

Page 6
						
						

5/21/2014
 5
 Export filing data to Excel
 Access to documents you file for 180 days
 Governs eFiling and eService
 Current version is available online
 Additional Chief Justice Order
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 File Type
 Size
 Combined Documents
 •PDF/PDF-A•Text Searchable
 •25 MB•Split up if larger
 •Filed separately•Exceptions
 Contempt case initiation
 Criminal and Juvenile Delinquency case initiation
 An amended complaint that increases filing fee
 A notice of appeal from a justice court or municipal court
 Documents required by law to be filed in original form
 Documents that need the court’s signature
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 File Document 07/07/14
 Court Rejects Document 07/08/14
 You are Notified Through Email
 07/08/14
 You re-file corrected
 document with formal request
 07/09/14
 Court grants request and
 accepts re-filed document 07/09/14
 Document is File Stamped with
 07/07/14
 Case based eFile = Consent Add yourself as a “Service Contact” “Other Service Contacts” for informational purposes Not service by email per ORCP 9(G)
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 Daniel [email protected]
 Oregon Judicial DepartmentOffice of Education, Training, and Outreach1163 State StreetSalem, OR [email protected](503) 986-5408
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File and Serve Oregon Judicial Department
 Office of Education, Training, and Outreach
 Oregon eCourt and eFiling
 • OJD is rolling out File and Serve in stages. File and Serve is live in Yamhill, Crook, Jefferson, Linn, Jackson, Tillamook, Columbia, Clatsop, Polk, and Benton counties.
 How File and Serve Works
 • 1) Attorneys eFile documents through File and Serve, 2) a court clerk reviews the documents in File and Serve, 3) File and Serve communicates with the court’s electronic case management system (OECI/Odyssey) to populate the documents, 4) the court’s record is updated and can be viewed online.
 New Case Filings vs. Subsequent Filings
 • Attorneys can initiate cases through File and Serve (using New Case). • You can eFile into any case that exists in the Court; you can find cases by Case Number and Party
 Name. If a case number search returns an error then try searching by Party Name instead.
 New Cases: Odyssey vs. OJIN case types
 • With the change from OJIN to our new case management system the names of many case types have been consolidated.
 • Consolidation occurred mainly within the civil case category. • OJD has a guide to assist you in navigating this change. The guide, Filing Code Quick Reference
 Guide, is available on the File and Serve portal page under the LEARN section.
 Can I File More Than One Document at a Time?
 • Multiple documents can be eFiled at the same time as long as you are filing them into the same case.
 • Documents should be separate (not a single PDF for multiple documents) unless otherwise specified by UTCR Chapter 21.
 Next Steps…
 • Tyler Technologies provides training through live webinars. • You can sign-up for training at http://oregon.tylerhost.net/ under the TRAIN section or at
 http://www.tylertech.com/news-events/tyler-events/client-training/odyssey-file-serve-online-training.
 File and Serve Portal
 • You can access File and Serve at http://oregon.tylerhost.net/ or through OJD’s homepage at courts.oregon.gov.
 • User guides are available under the LEARN section
 http://oregon.tylerhost.net/
 http://www.tylertech.com/news-events/tyler-events/client-training/odyssey-file-serve-online-training
 http://www.tylertech.com/news-events/tyler-events/client-training/odyssey-file-serve-online-training
 http://oregon.tylerhost.net/
 http://courts.oregon.gov/OJD/Pages/index.aspx
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File and Serve Oregon Judicial Department
 Office of Education, Training, and Outreach
 • Tyler Technologies provides technical support for File and Serve: Tyler provides support by
 phone (800) 297-5377, through email [email protected], and through live chat. You can find support under the CONTACT section.
 Registering and Terms of Use
 • Attorneys should have a single individual in their office register their law firm and add firm users that will be eFiling.
 • Both Tyler and OJD require you to accept their respective terms of use, please read and understand them.
 Useful Features
 • You can export your eFiling data from File and Serve to Microsoft Excel. • You will have access to file-stamped documents that you eFiled with the court for 180 days.
 UTCR Chapter 21
 • Newly updated. The current version is available at http://courts.oregon.gov/OJD/programs/utcr/utcrrules.page.
 • You must submit documents in Text-Searchable PDF format and comply with normal court rules. • Currently you cannot eFile documents that need a judge’s signature or amended complaints
 that result in an increased filing fee. You can find a list of other documents ineligible for eFiling under UTCR 21.070.
 • The file date of eFiled documents is the date that you submit the document to the court through the eFiling system. The day ends at 11:59 PM.
 • If the court rejects a filing and you needed the filing date to meet a deadline you can request a relation back on a resubmitted filing. The rules are located at UTCR Chapter 21.080.
 • Consent to eService is case based not system based. • When you eFile into a case you are consenting to receiving eService on that case. • You are responsible for adding yourself as a service contact and updating your information when
 necessary.
 Contact Information:
 [email protected] [email protected]; (503) 986-5911
 mailto:[email protected]
 http://courts.oregon.gov/OJD/programs/utcr/utcrrules.page
 mailto:[email protected]
 mailto:[email protected]
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Multnomah County Trial Practices Update
 Motions, Briefing and Objections:
 I. Motions
 ORCP 14: An application for an order is a motion. Every motion, unless made in trial shall be in writing, shall state with particularity the grounds therefor, and shall set forth the relief or order sought.
 ORCP 15 deals with the time for filing of motions and D allows the court to enlarge or limit the time allowed in the interest of justice.
 UTCR Chapter 5: Proceedings in Civil Case
 5.010 Conferring on Motions
 5.030 Time for filing response and reply
 5.050 Oral arguments
 5.100 Submission of proposed orders
 SLR Chapter 5: Proceedings in Civil Cases
 5.014 Assignment of Motion Judge
 5.015 Setting of Civil Motions
 MOST frequently filed motions:
 ORCP 21,29, 46, 53
 21: Pleading “Cleaning”
 46: Discovery and Sanctions
 53: Consolidation or Separation of Trials
 Motions to Amend to add Punitive Damages under ORS 31.725
 Prior to filing ANY motion, contact the other side and discuss the NEED for filing a motion and the TIMING of filing a motion.
 ** See attached Multnomah County Consensus Statement
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II. Briefing
 SHORT AND SIMPLE, in most cases no more than 5 pages Set forth the important facts If there is a case on point, attach it
 The bigger question is: should you file a brief? What is it you want to accomplish? Are their cases the court should read?
 Make sure you allow time for the judge to read your briefing. Showing up the morning of a motion hearing or trial with a brief does not allow the judge time to consider your briefing. Do not assume the material you filed is in the court file. SEND a copy to the judge. Some judges will allow a copy to be sent via email attachment.
 III. Ojections The proper way to object in court is to stand and say “objection” and state the grounds. The court will then sustain the objection, overrule the objections, or request a sidebar to discuss. Most Judges do NOT allow speaking objections, which allows the party objecting an opportunity to tell the jury why the information solicited from the witness is inadmissible. Juries do not like objections. They generally feel as though the attorneys are attempting to hide something. Many objections can be managed up front with Motions in Limine. If an objection needs to be made simply state the ground. Most Common Grounds:
 Leading OEC 611.01 Compound Question OEC 611.01 Cumulative OEC 403.01 Foundation OEC 901,803 Hearsay OEC 802 Form of the question OEC 611
 Questions in aid of Objection
 If you believe the ruling was incorrect, make an OFFER OF PROOF, see OEX 103
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CIVIL MOTION PANEL STATEMENT OF CONSENSUS
 Current as of February 1, 2013
 The Civil Motions Panel of the Circuit Court is a voluntary group of judges who agree to
 take on the work of hearing and deciding pretrial motions in civil actions that are not assigned
 specially to a judge. Periodically, the motion panel judges discuss their prior rulings and the
 differences and similarities in their decisions. When it appears panel members have ruled similarly over time on any particular question, it is announced to the bar as a “consensus” of the members.
 The current consensus of the Panel’s members are set out below. The statements do not
 have the force of law or court rule; the statements are not binding on any judge. A consensus
 statement is not a pre-determination of any question presented on the merits to a judge in an action. In every proceeding before a judge of this court, the judge will exercise independent judicial discretion in deciding the questions presented by the parties.
 1. ARBITRATION
 A. Motions - Once a case has been transferred to arbitration, all matters are to be heard by
 the arbitrator. UTCR 13.040(3). A party may show cause why a motion should not be decided by the arbitrator.
 B. Punitive Damages - Where the actual damages alleged are less than $50,000, the
 pleading of a punitive damages claim which may be in excess of the arbitration amount does not
 exempt a case from mandatory arbitration.
 2. DISCOVERY
 A. Medical Examinations (ORCP 44)
 1. Vocational Rehabilitation Exams - Vocational rehabilitation exams have been authorized
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when the exam is performed as part of an ORCP 44 examination by a physician or a psychologist.
 2. Recording Exams and Presence of Third Persons - Audio recordings have been allowed
 absent a particularized showing that such recording will interfere with the exam. Videotaping or the presence of a third person has been denied absent a showing of special need (e.g., an especially young plaintiff).
 3. We have ordered the pretrial disclosure of the percentage of an examiner’s income
 received from forensic work and amount of the examiner’s charges. We have ordered that the
 information be provided for the most recent three years. We have permitted the information to be
 provided by an affidavit from the examiner, instead of the underlying documentation. We have not conditioned the examination itself on the disclosure of the information.
 Motion Panel Statement of Consensus
 As Of February 1, 2013
 Page 2 of 5
 B. Depositions
 1. Attendance of Experts - Attendance of an expert at a deposition has generally been
 allowed, but has been reviewed on a case-by-case basis upon motion of a party.
 2. Attendance of Others - Persons other than the parties and their lawyers have been allowed
 to attend a deposition, but a party may apply to the court for the exclusion of witnesses.
 3. Out-of-State Parties - A non-resident plaintiff is normally required to appear at plaintiffs
 expense in Oregon for deposition. Upon a showing of undue burden or expense, the court has
 ordered, among other things, that plaintiff’s deposition occur by telephone with a follow-up personal appearance deposition in Oregon before trial. Non-resident defendants normally have not been required to
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appear in Oregon for deposition at their own expense. The deposition of non-resident corporate defendants, through their agents or officers, normally occurs in the forum of the corporation’s principal place of business. However, the court has ordered that a defendant travel to Oregon at either party’s expense, to avoid undue burden and expense and depending upon such circumstances as whether the alleged conduct of the defendant occurred in Oregon, whether defendant was an Oregon resident at the time the claim arose, and whether defendant voluntarily left Oregon after the claim arose.
 4. Videotaping - Videotaping of discovery depositions has been allowed with the requisite
 notice. The notice must designate the form of the official record. There is no prohibition against the use of BOTH a stenographer and a video, so long as the above requirements are met.
 5. Speaking Objections - Attorneys should not state anything more than the legal grounds for the objections to preserve the record, and objection should be made without comment.
 C. Experts
 Discovery under ORCP 36B(1) generally has not been extended to the identity of nonmedical
 experts.
 D. Insurance Claims Files
 An insurance claim file “prepared in anticipation of litigation” has been held to be protected
 by the work product doctrine regardless of whether a party has retained counsel. Upon a showing of hardship and need pursuant to ORCP 36B(3) by a moving party, the court has ordered inspection of the file in camera and allowed discovery only to the extent necessary to offset the hardship (i.e., not for production of entire file).
 Motion Panel Statement of Consensus
 As Of February 1, 2013
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Page 3 of 5
 E. Medical Chart Notes
 1. Current Injury - Medical records, including chart notes and reports, have been generally
 discoverable in personal injury actions. These are in addition to reports from a treating physician
 under ORCP 44. The party who requests an ORCP 44 report has been be required to pay the
 reasonable charges of the practitioner for preparing the report.
 2. Other/Prior Injuries - ORCP 44C authorizes discovery of prior medical records “of any
 examinations relating to injuries for which recovery is sought.” Generally, records relating to the
 “same body part or area” have been discoverable, when the court was satisfied that the records
 sought actually relate to the presently claimed injuries.
 F. Photographs
 Photographs generally have been discoverable.
 G. Privileges
 Psychotherapist - Patient - ORCP 44C authorizes discovery of prior medical records of any
 examinations relating to injuries for which recovery is sought. Generally, records relating to the
 same or related body part or area have been discoverable. In claims for emotional distress, past
 treatment for mental conditions has been discoverable. See OEC 504(4)(b)(A).
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H. Tax Returns
 In a case involving a wage loss claim, discovery of those portions of tax returns showing an
 earning history, i.e., W-2 forms, has been held appropriate, but not those parts of the return showing investment data or non-wage information.
 I. Witnesses
 1. Identity - the court has required production of documents, including those prepared in
 anticipation of litigation, reflecting the names, addresses and phone numbers of occurrence
 witnesses. To avoid having to produce documents which might otherwise be protected, attorneys
 have been allowed to provide a “list” of occurrence witnesses, including their addresses and phone numbers.
 2. Statements - Witness statements, if taken by a claims adjuster or otherwise in anticipation
 of litigation, have been held to be subject to the work-product doctrine. Generally, witness
 statements taken within 24 hours of an accident, if there is an inability to obtain a substantially similar statement, have been discoverable. ORCP 36B(3) specifies that any person, whether a party or not, may obtain his or her previous statement concerning the action or its subject matter.
 Motion Panel Statement of Consensus
 As Of February 1, 2013
 Page 4 of 5
 J. Surveillance Tapes
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Surveillance tapes of a plaintiff taken by defendant generally have been protected by the
 work-product privilege, and not subject to production under a hardship or need argument.
 3. VENUE
 A. Change of Venue (forum non conveniens) - Generally, the court has not allowed a
 motion to change venue within the tri-county area (from Multnomah to Clackamas or Washington counties) on the grounds of forum non conveniens.
 B. Change of Venue - FELA - The circuit court generally has followed the federal
 guidelines regarding choice of venue for FELA cases.
 4. MOTION PRACTICE
 A. Conferring and Good Faith Efforts to Confer (UTCR 5.010) -
 1. “Conferring.” We have held that “to confer” means to talk in person or on the phone.
 2. Good Faith Efforts to Confer. Because “confer” means to talk in person or on the
 phone, a “good faith effort to confer” is action designed to result in such a conversation. In various cases, motion judges have held that a letter to opposing counsel, even one that includes an invitation to call for a discussion, does not constitute a good faith effort to confer unless the moving attorney also makes a follow-up phone call to discuss the matter. We have held that a phone call leaving a message must be specific as to the subject matter before it constitutes a good faith effort to confer. Likewise, a message that says simply: “This is Jane. Please call me about Smith v. Jones,” is not enough. Last minute phone messages or FAX transmissions immediately before the filing of a motion have been held not to satisfy the requirements of a good faith effort to confer.
 3. Complying with the Certification Requirement. UTCR 5.010(3) specifies that the
 certificate of compliance is sufficient if it states either that the parties conferred, or contains facts
 showing good cause for not conferring. The judges on the Motion Panel have held that the
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certificate is not sufficient if it simply says “I made a good faith effort to confer.” It must either state that the lawyers actually talked or state the facts showing good cause why they did not.
 B. Copy of Complaint - The failure to attach a marked copy of the complaint to a Rule 21
 motion pursuant to UTCR 5.020(2) has resulted in denial of the motions. UTCR 1.090.
 Motion Panel Statement of Consensus
 As Of February 13, 2013
 Page 5 of 5
 5. DAMAGES
 Non-economic Cap - The court has not struck the pleading of non-economic damages over
 $500,000 on authority of ORS 31.710 (former ORS 18.560) (Note: the Oregon Supreme Court
 ruled that ORS 18.560(1) violates Article I section 17, Oregon Constitution, to the following extent:“. . . . The legislature may not interfere with the full effect of a jury's assessment of noneconomic damages, at least as to civil cases in which the right to jury trial was customary in 1857, or in cases of like nature.” Lankin v. Senco Products, Inc., 329 Or 62, 82 (1999)).
 6. REQUESTING PUNITIVE DAMAGES
 A. All motions to amend to assert a claim for punitive damages are governed by ORS
 31.725, ORCP 23A, UTCR Chapter 5 and Multnomah County SLR Chapter 5. Enlargements of time are governed by ORS 31.725(4), ORCP 15D and UTCR 1.100.
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B. A party may not include a claim for punitive damages in its pleading without court
 approval. A party may include in its pleading a notice of intent to move to amend to claim punitive damages. While discovery of a party’s ability to pay an award of punitive damages is not allowed until a motion to amend is granted per ORS 31.725(5), the court has allowed parties to conduct discovery on other factual issues relating to the claims for punitive damages once the opposing party has been put on written notice of an intent to move to amend to claim punitive damages.
 C. All evidence submitted must be admissible per ORS 31.725(3); evidence to which an
 objection is not made is deemed received. Testimony generally is presented through deposition or affidavit; live testimony has not been permitted at the hearing absent extraordinary circumstances and prior court order.
 D. If the motion is denied, the claimant has been permitted to file a subsequent motion based
 on a different factual record (i.e. additional or different facts) without the second motion being
 deemed one for reconsideration prohibited by Multnomah County SLR 5.045.
 E. For cases in mandatory arbitration, the arbitrator has the authority to decide any motion
 to amend to claim punitive damages. The arbitrator’s decision may be reconsidered by a judge as
 part of de novo review under UTCR 13.040(3) and 13.100(1).
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HANDLING WITNESSES 
 May 22, 2014 MBA Trial Practices CLE 
  
  
 I. DIRECT EXAMINATION 
 Practice & Prepare! 
   Prepare your witness:  providing testimony is awkward and often does not come out as 
 expected.  
   Instruct witness to be truthful and complete and look over at jury. 
   Organize exhibits and demonstrative evidence. 
   Know what you need to prove. 
 Introduce Your Witness 
   Every listener considers the source. 
 Set the Scene 
   Allow jurors to visualize and empathize with witness. 
 Use Plain Language 
 Avoid big words, jargon and acronyms.  Use direct, plain and easily understood language.  “How 
 fast was the other car going when it hit you?”   
 If big words or acronyms need to be used, have witness define them. 
 DO NOT LEAD YOUR OWN WITNESS 
   Best way to lose fact finder’s trust. 
 Anticipate and Address Bad Facts and Avoid Unpleasant Surprises 
   Find all prior sworn statements, blogs, social media, emails, recorded conversations etc.  
 Address testimony or facts that contradict and undermine your witness. 
 Finish Strong 
   Good stories need good and memorable endings 
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II. Prepare Your Witness for Cross Examination 
 Be Truthful and not evasive. 
 Don’t get defensive or argue with cross examiner 
 Do Not Change Body Language, Mannerisms or Speech Pattern from Direct Exam 
 Listen and process questions before answering, then answer truthfully. 
 Ask for clarification if you do not understand question. 
 If questioner will not let you explain answer don’t fight about it; wait for redirect. 
 Judge or jury may ask questions 
    
 III. Cross Examination 
 HAVE A PLAN 
 Can you score some points for your case with the witness?  If not, don’t cross.   
 Only 3 Reasons to Cross Examine. 
 1. Undermine the testimony; 2. Undermine the Witness;  3.Make the Witness Your 
 Witness  
 Be Patient, Calm and Fair 
 Jurors always identify with witness until it is demonstrated that witness is deceptive 
 But Control the Witness 
 Use leading questions and short questions 
 Be Ready with Deposition Impeachment. 
 Don’t  Allow Witness to Recap Harmful Testimony 
 Stop when nothing  more to be gained 
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