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______________________________________________________---------x
 In the Matter of the Arbitration
 Between
 Speed the Plow Company, L.P.
 - and-
 Jeremy Piven & Actors' Equity Association
 ______________________________________________________----------x
 APPEARANCES
 For Claimants:Proskauer Rose, LLP
 By: Michael J. Lebowich Esq.Joseph C. Nuzzo, Esq.
 For Respondent Actors' Equity:Spivak Lipton, LLP
 By: Franklin K. Moss, Esq.
 For Respondent Piven:Lavely & Singer, P.C.
 By: Martin D. Singer, Esq.
 OPINIONANDAWARD
 On January 9, 2009, Claimant Speed the Plow Company, L. P.
 (sometimes referred to as the "Producer," "Producers or "Claimant") filed
 a grievance against Respondent Jeremy Piven. The contention, citing
 Production Contract Rules 16, 25 and 34(D) and Paragraph 1 of the
 Rider to his Standard Termination Production Contract, was that Piven,
 whose run as an actor in the revival of David Mamet's "Speed the Plow"
 was to be from October 3, 2009 to February 22, 2009, had breached his
 agreement by leaving the show following the performance of December
 14,2008 (JX2).
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 Respondents assert, contrary to Claimant's contention, that his
 departure was medically justified. Respondent Equity also insists,
 because the Producer never filed a written contract of employment, that
 it was in breach of Rule 16 (E), permitting Piven to leave the production
 with Equity's consent; that Equity did consent, and that its consent was
 not "unreasonably granted."
 Under the Equity/League Production Contract (JX1), grievances
 are first heard by an Equity/League Grievance Committee, with
 arbitration as a recourse only if the Committee fails to reach a
 unanimous decision on the presented claim. At a hearing held on
 February 26, 2009, no such decision was reached, and on March 3,
 2009, Claimant demanded arbitration. Thereafter, I, as one of the named
 arbitrators in the Production Contract, was designated as arbitrator.
 A hearing was held on June 8, 9 and 10, 2009, at which a
 transcript of 1466 pages was taken, 68 exhibits were received, and all
 Parties were afforded full opportunity to offer evidence and argument and
 to present, examine and cross-examine witnesses. The witnesses for
 Claimant were Jeffrey Richards and Steven Traxler, partners in the
 Company and two of the producers of the show, General Manager David
 Richards, Dr. Harvey Wolinsky, Toxicologist Laura Green, and Ari
 Warshawsky, President of Get Services, LLC; testifying for Respondent
 were Mr. Piven, Joseph Machota of Creative Artists Agency, Drs. Carlon
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 Colker, Robert Stark and Michael Gochfeld, and Carol Waaser, Equity's
 Eastern Regional Director. Following the hearing, <i:ounsel filed
 comprehensive briefs and additional documentation, with the Record
 closed on July 29, 2009, the day on which the last submission was
 received.
 The Issue
 Claimant contends that the issue should be:
 Did Samuel Jeremy Piven breach anycontractual obligations under either the Equityagreement or any personal agreements with SpeedThe Plow Company L.P. by leaving the Show on orabout December 16, 2008? If so, what shall theremedy be?!
 Equity did not originally agree with the issue as stated. Neither did
 it formally propose a different issue. It did, however, assert that the above
 referenced 16(E) was applicable and, after I had indicated that its
 argument could be made, both Parties referred to that Rule in their briefs.
 The Relevant Provisions
 The Equity' League Rules
 16. CONTRACT.(A) Effective Date. Contracts between the Producer and theActor must be signed before the Actor shall be permitted torehearse or perform and shall be signed on the date whenthe terms of the contract are agreed upon between theparties. If not signed on said date, when issued, they mustbe signed as of said date.
 1 Because the extensive testimony on liability took much longer than counseloriginally anticipated, the Parties agreed at the end of the hearing that damageswould be determined only if a breach was found.
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 (E) Filing contract. Within one week after entering into anyemployment contract, but in no event more than three daysafter the Actor has begun to rehearse, the Producer shallfIle with Equity a signed copy thereof. Failure to do so s;hallconstitute a breach of contract by the Producer and theActor may, at any time, Equity consenting, which consentwill not be unreasonably granted, terminate the contractwithout notice and the Producer agrees to pay the Actor asdamages for breach a sum or sums to be computed as inthe case of breach of Rule 10, BREACHES BY PRODUCER.If the Producer disagrees with Equity's consent, theProducer may submit the matter forthwith to expeditiousarbitration in accordance with Rule 4, ARBITRATION ANDGRIEVANCE.
 25. DUTIES OF THE ACTOR.The Actor agrees to be prompt at rehearsals and to appearat the theatre no later than one half-hour prior to theperformance; to pay strict regard to make-up and dress; toperform Actor's services as reasonably directed to the bestof Actor's ability; to properly care for Actor's costume andprops; when required by the Producer to wear and useelectronic equipment; to respect the physical property of theproduction and the theatre; and to abide by all reasonablerules and regulations of the Producer not in conflict withEquity Rules.
 34. ILLNESS AND SICK LEAVE.(B) Illness: Term Contracts. Except as provided in (C) below,if the Actor cannot perform on account of illness, injury(other than an injury as specified in Rule 35, INJURY:WORKERS' COMPENSATION INSURANCE), or any othervalid reason, then the Actor shall not be entitled to anysalary for the time during which said services shall not forsuch reason or reasons be rendered. If during such illnessan Actor other than an Understudy plays the part and theoriginal Actor has not requested and received DisabilityLeave under the provisions of paragraph (I) below, theoriginal Actor shall give two weeks' notice of the date ofActor's return to the cast together with a doctor's certificatecertifying Actor's ability to act on that date and on Actor'sreturn shall give, at the Producer's request, three days' freerehearsals...(2) Should the illness of the Actor continue or should itappear that it should necessarily continue for 10 days ormore, Equity, at the request of the Producer, shall have fullpower to modify or terminate the Actor's contract on suchterms as it may consider just if it shall be satisfied that itwill be necessary for the Producer to employ a successorunder a Standard Term Contract.
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 (C) Actors earning up to the Stage Manager's (Musical)applicable minimum salary per week, exclusive of out-of-town Expense Money, shall earn one performance of sickleave for every four weeks of employment. There shall be .nolimitation upon the accumulation of such sick leave forActors who are eligible. In the event the Actor must use suchsick leave, Actor shall suffer no diminution of contractualsalary so long as Actor uses the number of performancesActor has accumulated. Sick leave, however, shall not beadded to or be consecutive with Actor's vacation without thewritten consent of the Producer...
 (4) Actors earning in excess of $3,500 (exclusive of out-of-town living expenses) shall not be entitled to sick leave.
 (D) The validity of Actor's illness as a requisite for sick leavemay be determined by a committee consisting of theappropriate Deputy, Stage Manager and Company Managerand the unanimous decision of the Committee shall be fmaland binding on the Actor and on the Producer. If thedecision of the Committee is not unanimous, the Producermay require reasonable proof of illness. If the Producerthereafter disallows said sick leave, said decision shall besubject to the grievance and arbitration procedures set forthin Rule 4. If the sick leave claimed is found to be invalideither by the Committee as provided above, or by theProducer subject to grievance procedures and arbitration,the Actor making such claim shall forfeit, in addition to theperiod in question, up to four future performances of paidsick leave. Any deliberate misrepresentation by an Actorunder this rule may subject the Actor to termination.(E) Any dispute between Equity and the Producer as towhether any of the above sections apply to any givensituation may be submitted to grievance and arbitrationpursuant to Rule 4.
 70. TERMINATION.(B) Term Contracts.(3) Termination. Term Contracts, except as they may beterminated in accordance with Rule 58(F), (0) and (H),REHEARSALS, Rule 34, ILLNESS OR SICK LEAVE, orparagraph (8) of the Standard Term Contract (see alsoRule 60, REPLACEMENT OF ACTOR), and Rule 70(B)(4)Egregious Behavior, terminate on the date stipulated inthe individual Contract of Employment, without notice...
 In the grievance, the Producer also cited Paragraph 1 of the rider to
 Piven's Standard Term Production Contract, which reads:
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 l.TERM
 1.1 It is contemplated that rehearsal will commence on,September 8, 2008.
 1.2 In the absence of any other termination pursuant tothe rules and regulations of Equity, this Term contractshall terminate at the end of the twenty fourth (24th)week following the fIrst rehearsal of the Play, or no laterthan February 22, 2009...
 The Background
 As previously stated, this proceeding is about a play and whether
 an actor in that play breached an agreement or whether, given the
 circumstances, his leaving was permissible. As one reads and studies the
 exhaustive, multi-paged briefs, one seems to be witness to two very
 different plays. In one, the actor is a malingerer intent on leaving the play;
 one whose asserted tiredness was the result, not of any medical
 condition, but of a flashy, late-night, around-the-town life style, and one
 who whose medical "excuse" in the form of a doctor's "note" was "nothing
 more than a ruse" designed to improperly rid himself of his admitted
 obligations so he could travel around the world. In the other play, the
 actor is one who is ill with the Epstein-Barr virus and mercury toxicity;
 one who sees physicians and other health providers constantly in the
 hope of getting better so he can go on; one who relates his concerns and
 the possibility of being unable to continue to those in charge, only to be
 met with disregard, disbelief and disdain; one whose physician tells him
 he must stop before it's too late while he, who despite all his travails, has
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 yet to miss a performance, wants to continue, but one, in the end, who
 finally listens to what he is being told. Both of these very different plays
 have a supporting chorus, experts who prefer one play rather than the
 other; who say that only the one they champion is consistent with reality.
 With that prelude, let me summarize the play I have seen.
 Respondent Piven, who has acted professionally since he was
 eighteen and had appeared in a number of films and television programs,
 including HBO's Entourage, where he played a Hollywood agent modeled
 after one of some renown, had never been on the Broadway stage (Tr.
 308-313). He testified that in the spring of 2008, after, Joe Machota, one
 of his agents, had called about an offer to be in the revival of Speed the
 Plow, author David Mamet, whom he had known as a child in the days
 when his father ran the Piven Theatre Company, also called (Tr. 843).
 After Piven indicated he wanted to appear in the production,
 Piven's agents and General Manager David Richards, who was
 responsible for hiring and the day-to-day management of the production,
 began discussing the terms of a proposed contract (CXl-2). By August
 2008, the major economic terms had been agreed upon, but some
 matters remained open. During that month, Agent Jason Cooper sent
 GM David Richards an e-mail commenting on the open matters and
 suggesting possible resolutions (RX12). Not receiving a response, he
 reminded Richards of this on September 18, 2008 (RX12), some ten days
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 after rehearsals had begun, but a response did not come to that August
 21 st e-mail until November 14th, six weeks after the first performance.
 Attached to that November 14th response (RX13) was a rider
 incorporating some of Cooper's suggestions, but not all of them. At the
 time he sent this response, GM Richards was aware of Piven's medical
 concerns and his unease about his ability to perform until the end of the
 run (Tr. 233-234). In spite of the fact that what he had sent to Cooper
 had yet to agreed upon (Tr. 133-134), GM Richards sent Equity that rider
 on December 17th together with a Standard Term Contract designating
 Piven and the Company as Parties (Tr. 130). Though dated July 7, 2008
 (CX3), that document was unsigned.
 Before the document was sent to Equity, the play, as indicated
 above, had begun its run, with previews starting on October 3rd and an
 opening night of October 23rd•2 Moreover, a number of events regarding
 Piven's physical condition, beginning with September 9th, the second day
 of rehearsals, had already occurred. In fact, it was not until after his
 departure that the document was received.
 Though the play, centered on the struggle between art and
 commerce, consists of only one act and runs no more than 90 minutes, it
 is by all accounts physically and mentally taxing with Mamet's rapid fire
 dialogue and action. It has three casts members, two mid-level Hollywood
 2 According to this Record, the play and performances received fine reviews.
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 movie producers, Bobby Gould and Charlie Fox, both bent on touting
 and making money-making films irrespective of their content or lack of
 artistic merit, and a temporary secretary, Marie, played by Elisabeth
 Moss. During the play, after which Gould, played by Piven, temporarily
 abandons the film Fox brought to him and decides, after an evening with
 Marie, to change his ways, he is physically attacked by Fox, played by
 Raul Esparza, in a fight described in the Stage Manager's notes as
 "quick, sharp, and violent" (CX 19, STP 23). At the end, emotionally torn
 and close to breaking down, Gould decides not to go down that new road,
 but to return to what he had been doing all along.
 Piven, who had felt tired while making a recent film (Tr.903),
 testified that by the second day of rehearsal he was "overwhelmed with a
 certain kind of fatigue" he had never felt before, as well as a heaviness in
 his limbs and an inability to stay awake (Tr. 320). After telling Joe
 Machota, one of the CM agents, that he had difficulty staying conscious
 and that it felt like mono, he called Dennis Colonello, his doctor at Peak
 Wellness in Los Angeles, who recommended that he see Dr. Carlon
 Colker, head of Peak Wellness in Greenwich, Connecticut. (Tr.320, 816) ..
 Piven did so and first saw Dr. Colker on September 11, 2008. Dr.
 Colker testified at some length regarding his treatment of Piven. His
 notes of the first visit (RXI7, pp.I-2) indicate that Piven, who advised he
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 was an actor and was in rehearsals for a play, told him that he had a
 mild tremor in his hands he had not previously noticed and that he was
 "extremely exhausted to the point it was scaring [him]." Dr. Colker, who
 saw the tremor, was also told, when he asked about Piven's diet, that
 Piven had not eaten red meat for 20 years and was a heavy raw and
 cooked fish eater (Tr. 438, RX17,p.2). After this interview of Piven and a
 physical examination, Dr. Colker, unsure of what was responsible for
 Piven's condition, ordered a serious of tests, including blood work, and
 suggested he "focus on rest."
 At their next visit, September 15th, at which time the test results
 ad not been received, Piven said he felt "horrible" and was still extremely
 atigued (RX17, p.3). Two days later, the 17th, the results were in. Dr.
 olker testified that they showed the existence of the Epstein-Barr virus
 at results in mononucleosis; that it might have been a relatively recent
 nfection, but was no longer acute (Tr. 450-455, RX17, p.3). What was
 omewhat of a "shock," however, was a mercury level reading of 57; a level
 ell above the tolerable reference range of 10 and a level he had never
 een before (Tr.455-456). Dr. Colker testified that he told Piven that this
 as serious and that something had to be done. First, he said that he
 hould stop eating fish. As to further treatment, he said that in an ideal
 orld he would have suggested that Piven stop what he had been doing
 d would have perhaps prescribed strong chelating agents, but since
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 iven, though indicating he was having "trouble meeting the demands of
 is profession," wanted to continue in the play, he decided, in ,addition to
 e directed change in diet, to prescribe dietary supplements that would
 elp clear the mercury, as well as resistance exercises to improve
 irculation to the same end (Tr. 455-461).
 At about this time, Machota called the offices of GM David
 ichards and spoke to his partner, Tamar Haimes, telling her that Piven
 ad said he was "extremely exhausted" and had "acute mononucleosis and
 pstein-Barr" (Tr. 264).3 Machota further testified that Piven told him at
 orne later point that blood work results also showed a "very abnormal"
 evel of mercury toxicity. Machota said he might have passed this on to the
 M or the producers, but could not recall if he did (Tr. 299).
 Piven did not personally speak to producer Jeffrey Richards about
 is condition until late November or early December. However, he testified
 hat at rehearsals after he got the September test results he told Neil Pepe,
 e director of the production, Stage Manager Silver and his Assistant, as
 ell as others what Dr. Colker had said about both mono and the mercury
 3 It is unclear just when Machota made this call. In saying "acute" mono, heappears to have been mistaken in that Piven testified he never told him it wasacute (Tr. 817) and Machota never spoke to Dr. Colker. It may be that Piven toldhim it "had been' acute, but there is no way to know. What is clear though isthat the General Manager's office, including GM Richards, who confirmed thatMachota had personally told him about the mono and Epstein-Barr (Tr. 201),knew quite early on, well before performances had begun, that all was not right.
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 evels, but Pepe didn't want to hear it (Tr. 325-326, 912-915, 921).4
 In later visits with Dr. Colker after performances had begun, Piven
 aid he was not feeling better. Dr. Colker, who told him that his symptoms
 ight increase even if the mercury levels went down, also told him he
 hould take some time off from the play, but that Piven was not happy
 ·th that (Tr.464).5
 Piven saw Dr. Colker or recommended physical therapists more
 an 25 times from September 8 to his hospitalization on December 15th
 RX17), and was also treated by massage therapists and acupuncturists
 Tr.334-336).6 Dr. Colker testified that during this period he repeatedly
 old Piven that there was a risk in him continuing, but that Piven kept
 elling him how important it was to go on (Tr. 474-475).7
 Though his mercury levels had gone down as a result of another
 4 Pepe, with whom Piven said he had a number of conversations as his conditionworsened, did not testify. OM Richards, who Piven did not directly speak to,believing that was his agent's job, testified that he had not heard of mercurypoisoning being mentioned "in any official way" until December 11, the date Dr.Colker's December 10th letter saying Piven "should immediately step away fromwork" (RX6) , was received (Tr. 200-201). He conceded, however, that sometimebetween his early September conversation with Machota and December 10th, hehad heard of "some talk to the Stage Manager early in the production' of "somemercury levels' (Tr. 201). The Producer's assertion that Piven, when speaking ofmercury poisoning at that time also said there was nothing to be worried aboutis unsupported in the Record.5 Piven's uncontradicted testimony is that, until he had to leave the production,he had never missed a performance in his life (Tr.334-335).6 He also began to have trouble with his back. At one point prior to an October15th preview performance the spasms required treatment so he could get onstage (Tr. 468, Colker). According to the Stage Manager's Notes (CXI9,STP 50A),the performance was significantly delayed. However, Piven did go on and theother actors "did yeomen working helping [him]moment to moment.'7 Dr. Colker's Progress Notes are replete with Piven's report of increasinglysevere symptoms and Dr. Colker's concerns (RX17).
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 lood test in November, Piven testified that his condition did not improve,
 ut had worsened, as Dr. Colker had indicated it might. He also testified
 at, in his view, his performances were getting worse and, at times during
 em, he felt he was running out of fuel (Tr. 337-339). Though Piven did
 ot remember the doctor's name, it is evident that this was the November
 5th blood test ordered by Dr. Bernard Kruger, to whom he had been
 eferred. 8 That test (RX 18), which showed the continued presence of
 pstein-Barr, also showed a blood mercury level of 20 rather than 57, the
 ignificance of which is discussed below. Also of significance is what an
 KG of that day revealed, i.e., bradycardia, i.e., a resting heart rate below
 0; in this instance, 46 which was considerably lower than Dr. Colker's
 eptember 11th and November 3rd results of 62 (RXI7).
 It was just about the time of Dr. Kruger's exam that Piven,
 oncerned that no one was listening to him, sent Director Pepe an e-mail,
 aying he did so because he just wasn't getting through, with Pepe
 epeating, after Piven kept telling him he was getting worse, that he was
 killing it" on stage, that he was "doing something no one else [was] doing
 n Broadway" and should just keep at it (Tr. 352-353, 1087-1090).
 8 On October 31, Dr. Colker had suggested another test (RX17) and periodicallyreminded him thereafter, but Piven did not see Dr. Kruger until November 25th •
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 That e-mail (RX1), dated November 23, reads:
 Just so you know I have been fighting this Mono since the ·2ndweek of rehearsal. I'm in bed now as I do on Sundays and getout on Tues. This has been one of the great experiences of mylife and yet I don't know much longer I can do it withoutcollapsing. This week of shows were maybe our best, todaywhile on stage I didn't know how I could make the wholeshow. Not enough juice to rage at "fuck me in hell." Justwant you to know where I'm at. I'm getting more blood takentomorrow so we can track this. Thanks.
 On the same day, Pepe sent this on to Producer Richards who was
 ·n England. His note (RX1) read:
 Just to keep you in the loop.Hope you're having fun in London.Best, Neil9
 When Producer Richards, who testified that Haimes had never
 mentioned mono and that this memo was the first he had heard of it (Tr.
 1195-1196), was asked whether he had contacted a doctor to examine
 Piven, he said he had not. When asked why, he said he just disregarded
 the memo because he didn't believe the statement that Piven was in bed
 from Sunday to Tuesday since he knew he went out on Mondays, the
 dark night, and personally saw him out on one occasion (Tr. 1177,1197,
 1205-1207).10
 At some point before Piven had sent the November 23rd e-mail,
 9 At the Friday evening performance, just two days before, the Stage Managerhad reported that Piven was "a little out of sorts with his Iines--more so thenhe's been in a while" and felt, though the lighting had not changed, that it washarder to see in the blackout as he exited the stage (CX19, STP 80).10 The occasion was an early evening cocktail reception given by DomenicoVacca, the designer who makes the wardrobe for Entourage, which was afunction to which Richards had been invited (Tr. 1206-1207, J. Richards) andPiven had a commitment to attend (Tr. 420, Piven). Richards did not detail anyother Mondays.
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 discussions had begun regarding a possible extension of the run. Since
 everyone knew that Piven had a commitment to begin .filming of
 Entourage in March 2009, he would obviously have to be replaced if the
 show continued. ll At the same time, Piven, concerned that he could not
 make it through to February 22 and feeling that no one was listening to
 him, began to search for earlier replacements on his own, (Tr.360-361),
 an effort to which Richards objected (RX4).
 Producer Richards initially testified that he too was seeking an
 earlier replacement" saying his office had reached out to actor Michael
 Hall asking that he replace Piven prior to the projected close (Tr. 1199).
 However, the only evidence in the Record concerning Hall is a November
 19 e-mail from Tamar Haimes offering Hall the part beginning no earlier
 than February 24 (RX26) and Richards then conceded that this was the
 only offer Hall was ever sent (Tr.1199-2004). Richards further testified
 that Machota called him mid to late-November asking that Piven be
 permitted to leave the production a week a week before February 22. A
 November 21 e-mail exchange between Machota and Richards does
 indicate that Machota had made that request and that, as a result,
 Richards had asked some Tony nominators to see the play the week of
 11 In his testimony Producer Richards said that Machota told him thatEntourage would begin fUming on February 24th, which is just two days after theend of the run (Tr.1148). However, Machota did not indicate such a date in histestimony and the fact is that shooting began on March 10th•
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 February 10th rather than the 17th, but there is no indication that he, at
 this point, had asked any specific actor to step in (CX5).
 Piven, who said he didn't then know that Machota had asked that
 he be permitted to leave a week early or ask that he make that request
 (Tr. 816-820, 932, 1078), testified that he did speak to Richards himself
 about his condition, which he described as being "incredibly sick" (Tr.
 932). Though they talked about possible early replacements, Piven said
 he never mentioned a specific replacement date, and that the
 conversation got very heated, Richards saying that his mono had infected
 the cast (Tr. 932-934 1450-1451). Piven was not sure just when this
 conversation took place.
 Richards, who had been in London the last part of November, said
 it took place sometime after December 1st (Tr. 1188-1189). He testified
 that Piven said not one word about his health during that conversation,
 and not only specified a date, but asked he be permitted to leave by
 January 25th, a full month before the end of the run (Tr. 1175-1177).
 However, despite the apparent importance of such a request, Richards
 never informed his partners or anyone else, either verbally or in writing,

Page 17
						

17
 that such a request had ever been made (Tr. 1189-1191) .12
 During this same week, December 2nd to be exact, Pepe, to whom
 Piven had been complaining about his health and his ability to carry on,
 told Richards and co-producer Frankel that they should be "very firm" as
 to the earliest they would let him leave, and, by examining him, should
 "call his bluff." As he wrote:
 I also think it would be very smart to have a doctor thatyou all choose have him tested so he cannot lean as hardon this health thing. I think he is trying to play up thismono/Epstein Barr as a legitimate excuse to leave which Ithink is simply not true, as he has had it for the past threemonths and has performed the show and been outpartying. We need to call his bluff.
 (RX5)
 The Record does not indicate that Richards ever responded to this
 memo; neither did he ask that a doctor examine Piven. He did, however,
 respond to a suggestion the Stage Manager made on the following day.
 On December 3rd, the Stage Manager, who advised that the Wednesday
 evening performance had a "late start due to [Piven] needing a moment to
 12 It was either this conversation or one at about the same time that thequestion of Piven's January 11 appearance at the forthcoming Golden Globescame up. Piven, who was a likely nominee, testified that he had asked Machotaduring negotiations to make sure he would be excused so he could attend.Machota's testimony was that permission had been given before rehearsals hadeven begun (Tr. 300-301). Piven, who wasn't sure if it had, said he askedRichards, who acted as if he had never heard that request (Tr. 918-919).Richards initially testified that Machota didn't ask him unti1late November, butlater conceded that there had been a "verbal request" much earlier (Tr.1161-1162). On December 3 the January performance schedule was changed so thatboth Piven and Moss could attend (eX18).
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 himself," wrote that Piven had asked earlier in the day that he be told
 when Tony nominators and voters were in the house since it would "help
 him psyche himself up" for the performance (CXI9, STP 89).
 Producer Richards' response was e-mail (RX27), which he sent to
 Haimes, his partners, Pepe and David Richards on the morning of
 December 4 th. As pertinent here, that e-mail read:
 Per Matthew Silver's stage management report last night, Ithink we should fully divulge (as of this writing) what thenominator and voting situation is so that Jeremy can"psych himself up" for certain performances...1 ampersonally delighted at Jeremy's interest and inquiry, for itfurther reflects his commitment to maintaining thestandards of the production. On another note, knowing hiscondition, I am also gratified to learn that he is attendingthe all-important Drama League luncheon Friday,solidifying his relationship with Raul and Elisabeth, whohad committed previously.
 Later that same day, he sent another e-mail to Haimes, Pepe and
 David Richards. This one (RX2) read:
 I know he's suffering from mono/Epstein-Barr andexhaustion, so I hope that the Page 6 item about hisattending Brittney Spear's birthday party Tuesday nightwas merely to "psych him up" for his two perfs onWednesday. 13
 While these e-mails appear to have different tones, Richards
 haracterized both as "sarcastic" and "ironic" (Tr. 1253). Again saying he
 ew nothing of Piven's health or medical condition at the time he sent the
 emos and could not recall if anyone had brought it to his attention (Tr.
 13 Piven acknowledged he was at the site, but did not know Spear's party wasbeing held there until after he arrived (Tr. 1054-1055).
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 247-1249), Richards testified that his reference to "knowing [Piven's]
 ondition" was "sarcastically" made (Tr. 1247). He gave the same response
 ·th respect to the sentence praising Piven's "commitment to maintaining
 he standards of the production" and attending the "all important" Drama
 ague luncheon (Tr. 1249).
 That Friday, December 5th, Piven again met with Dr. Colker. He
 old Piven that the drop in the mercury levels was "good news," but they
 ere still "twice above the upper limit of the reference range," that
 eatment should continue, and that symptoms "might even advance"
 RX17). Piven testified that he wasn't getting better and that his
 erformances were getting more difficult (Tr. 338). That night, according to
 he Stage Manager's notes, Piven, who appeared to be "under the weather,"
 elt "like he's hit the wall" (CX19, STP 91).14
 Piven saw Dr. Colker again on December 10th• It was this visit that
 ed to the letter Dr. Colker sent to Machota and Jason Heyman, another of
 iven's agents. In that letter (RX6) , Dr. Colker detailed Piven's mercury
 oxicity and said that he would be remiss if he did not draw the line and
 sk Piven to "step away from his work on the play to rest completely." Dr.
 olker testified that he wrote the letter because Piven could hardly get out
 f bed or move his arms or legs that day; that his condition had worsened
 14 This report was preceded by others as early as October 7 and continuing intolate November; Piven "had to focus all of his energies into his performance"(CX19, STP 42), Piven was "feeling weak and low energy" (CX19, STP47j andJeremy was "out of sorts with his lines" (CX19, STP 80).
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 ather than improved, and if he didn't stop, he would be putting himself in
 anger, but if he still "wanted to drag himself onstage," he would not be
 oing it, once the letter was sent, "with my blessing." (Tr. 499-540).
 Despite the letter's warning, when Machota sent it and the
 ccompanying blood results to Richards via messenger on the following
 ay, December 11th, his cover letter stated that Piven would withdraw from
 e play, not immediately, but on January 10 (JX3). Machota testified that
 iven, knowing how important the holiday season was to the producers,
 greed to that date rather than listening to his doctors, even though he
 asn't sure he would be able to make it that far (Tr. 290-291, 304-305).
 iven's testimony, in which he said that he would try to do everything he
 ould, was essentially the same (Tr. 373-375).
 On the 11 th, Richards sent his co-producers, Haimes, and others
 e-mail (RX7), which read:
 We must have a second opmlOn. First we were toldhepatitis. Then, Epstein-Barr now mercury poisoning. Whoknows next it might be tb. 1s
 Acting on Richards' orders, counsel told Machota on December
 12th (JX4) that they would not release Piven, that they wanted him
 lSRichards, who acknowledged that there had been no mention of hepatitis,testified at one point that when he sent the e-mail he was not aware of thecontents of Dr. Colker's letter and no one had informed him of it (Tr. 1278-1279). He also said, however, that his reference to a second opinion referred tomercury poisoning, a clear indication of awareness (Tr. 1273).
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 examined by an independent physician" before considering further action,
 d that Piven could get the "adequate rest" emphasized by Dr.·Colker "by
 urtailing his extensive post-performance nightlife activities."
 Despite this examination demand, at no time, as the Record
 hows, did an examination ever take place.
 Four days later, after five additional performances, Piven was in
 reenwich Hospital. He testified that he reached out to Dr. Colker the
 oming of the 15th after experiencing vertigo and dizziness and difficulty
 ith his lines during Sunday's matinee (Tr. 375-376). Dr. Colker testified
 at, given all that preceded it, presyncope (lightheadedness, muscular
 eakness and feeling faint) was "particularly dangerous" and that Piven
 hould be admitted for observation and evaluation (Tr. 508-512). After
 'ven entered the hospital and was "vigorously hydrated intravenously,"
 r. Colker asked that he be examined by a neurologist. Though his report
 as not alarming (Tr. 519) a second EKG, taken on the following day, was.
 he EKG of the 15th, like the EKG taken by Dr. Kruger on November 25th ,
 ad shown sinus bradycardia, but was otherwise normal. However, the
 KG of the 16th showed "marked sinus bradycardia" and also showed an
 bnormal rhythm. This irregular arrhythmia and a heart rate of 46 led Dr.
 olker to put Piven on a monitored bed and to call in Dr. Robert Stark, a
 ardiologist at Yale (Tr.517-519).
 After examining Piven and being apprised of and reviewing all the
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 vidence, including the EKGs and the family history of Piven's father
 aving a heart attack at age 49, Dr. Stark empathically told ,Piven that
 ·thout "enforced rest" he too could have a heart attack and that he
 hould not do vigorous things even if he began to feel better (Tr. 628-636).
 e and Dr. Colker then discussed the situation and agreed that "exertion,
 'ncluding emotional exertion, like performing could be detrimental." While
 r. Stark conceded he may have been a "bit dramatic," he advised that if
 iven continued, he could die on stage (Tr. 635-637,656-657). Dr. Colker
 so told Piven to stop and Piven "begrudgingly" agreed (Tr. 520-523).
 The following day Dr. Colker called Producer Richards to advise
 rim of what had occurred and to ask that he send a doctor to examine
 rven while he was in the hospital. Dr. Colker testified that Richard said
 riS doctor was busy examining other cast members because of the
 nfectious mono. When Dr. Colker said it was not infectious, Richards
 gain said he could not send anyone. At this point, according to Dr.
 olker, Richards asked when Piven could get back on stage, whether it
 ould be tomorrow or three days, or perhaps a week or more. In Dr.
 olker's view, Richard was simply not hearing what he was saying; that
 iven should not perform (Tr. 524- 527). Dr. Colker said that this was not
 e only conversation he had with Richards that day; that when he
 mphasized that Piven would need months and that he would not take the
 hance of advising his return, Richards became belligerent, that their
 xchange became heated, and feeling there was no point in continuing, he
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 ung up (Tr. 527-528). Dr. Colker also said that Richards called back and
 old him that he had tape recorded the conversation. When Dr. Colker
 uestioned the legality of doing so, it was Richards who hung up (Tr. 529-
 30). There was, Dr. Colker said, a final call when Richards, trying to
 isguise his voice, claimed to be a USA Today reporter in possession of the
 ape recording (Tr. 529-531).16
 Richards said he could not recall whether Dr. Colker had
 uggested their doctor examine Piven (Tr. 1260-1261), but subsequently
 dmitted that he told Dr. Colker that their doctor was examining other
 ast members (Tr. 1180-1182). He also testified that he couldn't recall
 uch of these conversations; that Dr. Colker was using medical terms,
 d that he was not aware, even though they may have spoken more than
 nee, that Piven had any heart problem (Tr.1180-1182). He also admitted
 at he told Dr. Colker that he was taping their conversations, but said he
 asn't taping them, and meant to say he should have been. As to
 retending to be a reporter, he denied he had done so (Tr. 1180-1183).
 16 After Machota had advised that Piven could stay until January 10 but beforePiven went to the hospital, co-producer Steven Traxler talked to Jason Heyman,one of Piven's agents (Tr. 1339, Traxler). At the time, they discussed whether itmight be possible for Piven to continue after January 10. Traxler's December13th e-mail to his partners spoke of a proposal he had made to"avoid... litigation..• and consulting with a knowledgeable attorney because Pivenmight be more motivated to perform if he was "liable for six to seven figures' (eX20). Piven, who had already received Dr. Calker's December 10th "stop now"letter, testified that he was unaware of these discussions and any offers toaccommodate until he was in the hospital, that up till then Richards was sayingthey'd lose money because people would walk out if he didn't perform. He alsotestified that his reaction in the hospital was "for the first time in my life' toaccept what his doctors were telling him (Tr. 922-929).
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 As it was, the Producers decided not to examine Piven. The
 equence began on the 17th, the last day Piven was in the hospital. On that
 ay, Machota advised that "due to his medical condition and based on his
 octor's order's" Piven would be withdrawing from the production "effective
 mmediately" (CX5). On the same day, he advised Haimes, since the
 oducers had not been able to arrange for an examination while Piven
 as in the hospital, that Piven was ready to be examined on that day or
 he next and was also willing to delay his flight home until the 19th if that
 ecame necessary (RX8). By the 18th, the Producers had identified a "heart
 octor" who "was willing to assist" and arrangements were made for Piven
 ro be examined by Dr. Cuiffo, a cardiologist, on the morning of the 19th,
 ·th Piven delaying his flight home so this could occur (RXll & 12).
 owever, no examination of that nature took place.
 On December 19th Piven appeared at Dr. Cuiffo's offices with all his
 edical records. When he arrived, Producers Traxler and Frankel were in
 e waiting room. Though Traxler said that they did not ask of his health,
 eeling it wasn't their place (Tr. 1369), Piven testified that they did ask
 bout his condition; that they were together more than an hour; that he
 ever saw Dr. Cuiffo, who had apparently left (Tr. 1367, Traxler), and that
 e only person he saw was a technician who drew blood (Tr. 385-391) .17
 17 The blood mercury reading, still significantly above the reference range, wasalso somewhat higher than the Greenwich Hospital reading of the 15th•
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 iter that, Piven flew home and did not appear in the show again. The first
 rerformance he had missed was December 16. The understudy, Jordan
 ! age, carried on for a week, then two actors, Norbert Leo Butz and William
 . Macy, signed with the aid of their representative, CM (Tr. 1453),
 ompleted the run, with the production ending on February 22, 2009 as
 riginally scheduled.
 The Contentions in Brief
 As previously stated, the Producer asserts that Piven's claim of
 'llness was a ruse, a subterfuge designed "to secure, without consequence,
 'me off before he had to begin filming Entourage in March 2009.." The
 tontention is that Piven was not ill to the extent that he needed to
 bandon the production, but even if was tired or even exhausted, it was
 ecause of his late-night activities, rather than anything else. Thus, there
 an be no question that he breached his agreement to perform until the
 ebruary 22nd projected end of the run.
 The Producer's contention that he was not ill is based on the
 estimony of cardiologist Harvey Wolinsky and toxicologist Laura Green,
 nd the testimony of Dr. Robert Stark that further tests would have been
 dvisable as well as its assertion that the testimony of Dr. Colker, who
 dvised Piven to stop performing, was grounded in self interest rather than
 edical observation and analysis. Its argument that what happened to
 17 The blood mercury reading, still significantly above the reference range, wasalso somewhat higher than the Greenwich Hospital reading of the 15th•
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 Piven, even if he were ill, was attributable to his own behavior is based on
 its view of his off-performance activities during the production, including
 an analysis of his credit card records and the records of the car service, as
 well as his activities between the time he left the production and he began
 filming Entourage. All of this, the Producer claims, will show Piven's claim
 is "simply ridiculous"; that he "wanted out of the show" and "resorted to
 malingering to achieve his desired result."
 Equity first argues that the Producer should not even be permitted
 to make these contentions. While conceding that Piven had an implied
 contract to perform once rehearsals began, it asserts that the Producer's
 failure to ever file a signed agreement was a clear violation of Rule 16(E), a
 violation that allowed Piven to leave the production if Equity agreed he
 could do so. Since Equity did consent and that consent, under all the
 circumstances, was reasonably granted, Equity maintains that Piven, by
 leaving, did not breach his implied contract even if that departure,
 contrary to the proof in the Record, was not medically justified.
 Equity also asserts the applicability of Rule 34, Illness and Sick
 , Leave. Here, it argues that even actors such as Piven, who earn too much
 to receive paid sick leave, are not required to work if ill, but if that illness
 occurs and is questioned, Rule 34(D), which the Producer never invoked,
 is the means by which "reasonable proof of illness" can be established.
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 The Producer contests both of these contractual claims. Its basic
 ontention as to Rule 16(E) is that Equity's reliance on that Rule is simply
 I isplaced. The evidence firmly confirms that stars often perform the full
 n of a play without a signed contract. Given that circumstance, Equity
 an hardly claim a violation of 16(E). That aside, it is obvious that Equity
 id not consent to Piven's leaving before he did so. That consent was only
 xpressed two months later at the February grievance meeting. That
 elated approval is not what the provision says and cannot be what the
 arties to the Equity/League Agreement ever envisioned.
 The Producer also argues that Rule 34 is irrelevant. In its view,
 ontrary to that expressed by witness Waaser, 34(D) only applies to those
 ctors entitled to paid sick leave, which Piven was not.
 Respondents Equity and Piven also argue, even if those Rules are
 ound inapplicable, that Piven was still entitled to leave the show. His
 edical condition was such that he could not continue to perform without
 urther risk to his health and well-being. For reasons of their own, the
 oducers never sought to examine Piven. They were asked to do so time
 d again before he was hospitalized, but never did.
 After his hospitalization, Dr. Colker implored Richards to send the
 ICompany's doctor to Greenwich Hospital to speak to him and Dr. Stark, to
 ook at the records, and to examine Piven, but Richards, who had
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 reviously, but belatedly, insisted on a second opinion when advised of Dr.
 LOlker's December 10th letter, chose not to send anyone, saying their
 <loctor was too busy examining other cast members who may have been
 rf<O"" by Pi'on. Evon following Pivon', rei".., no =rnJnation w.,
 onducted. Though the Producer agreed to have a cardiologist examine
 im and he delayed his return to his home so this could be done, it never
 ook place. Instead, he was met by representatives of the production as the
 ardiologist came and went.
 Given this failure to take reasonable action to verify or dispute
 iven's condition at the time of his illness, the Producer cannot justifiably
 ely on the opinion of a cardiologist who never examined him or a
 oxicologist whose views on mercury poisoning are concededly extreme to
 ontradict the findings and opinion of his treating physicians.
 As to the Producer's claim that Piven brought it upon himself,
 espondents argue that the Producer had both exaggerated and misread
 e Record, both as to Piven's activities during the production and
 hereafter.
 Discussion and Analysis
 As stated above, Equity contends that for reasons based on Rules
 6 and 34 the Producer should not even be permitted to challenge Piven's
 eparture. In my opinion, Equity's claim in this regard cannot be
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 As I read Rule 16, it contemplates a certain process for it to be
 pplicable. If a producer does not file a written contract after an actor
 reginS to rehearse, the Rule provides that an actor may terminate that
 , ontract, Equity consenting. Clearly, this assumes that the actor has
 sked for Equity's consent and that the consent was given, thus allowing
 ermination. Here, neither happened. The Record reveals that Piven was
 r.ever in contact with Equity and never sought its consent. Even if he had,
 [he Rule, as I read it, also assumes that Equity gave the actor permissioneterminate his contract before that termination actually took place. YetrqUity admitted that its consent to terminate took place long after
 ermination occurred. There may be instances where termination and
 onsent are virtually simultaneous, where the actor, who has brought the
 ituation to Equity's attention, informally announces he's leaving and
 onsent immediately follows. But that did not happen. Equity's consent
 nd its invocation of the Rule first occurred two months later. Given these
 ircumstances, I reject Equity's position and find the Rule inapplicable.
 I come to the same conclusion with respect to Rule 34(D). Here too,
 ince there have been no examples as to how the Rule has worked in the
 ast, my conclusion is based on a reasonable reading of the language
 ·tself. At the hearing, counsel quarreled as to whether 34(D) applied toictors such as Piven, earning more than $3500.00 a week or was only
 pplicable to those entitled to "paid sick leave" because they were earning
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 ess. There is no need, in my judgment, to resolve that particular dispute.
 he reason is that Piven did not ask for sick leave with the expectation
 at he would be back. His doctors told him that he should not return and
 ·ven acted on that advice. But the Rule contemplates an altogether
 ifferent situation; a request for temporary leave based on illness and a
 hallenge to the validity of that illness "as a requisite for sick leave.. ."
 ince this scenario did not occur, the Rule has no relevance to the matter
 t hand.
 That matter, of course, is whether Piven's departure was medically
 ustified. Piven and Equity says it was; the Producer says it was not, but
 ven if it was, his illness or exhaustion was caused by his own activities.
 his, the Producer says, is well documented. Moreover, it is reinforced by
 hat the Producer calls his round the world travels.
 Again, it is best, in my judgment, to first deal with that aspect of
 e Producer's claim. The Producer, in a brief complete with charts and
 hotographs, went to great lengths to paint Piven as a fun-seeking night
 wI; attending Spear's party,. playing the drums at a comedy club and
 ttending events he need not have attended if his health was such a
 oncern. But a closer look shows something quite different.
 The context in which any of this should be viewed, Le., the typical
 ;ife of a typical actor, is important. If the work day of an executive or
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 alaried employee ends between 5 and 6 PM, a bit of unwinding occurs,
 ollowed by dinner, perhaps television viewing or other amusement, even
 oing to the theatre, then off to bed. By this time, anywhere between four
 o six hours has gone by, with lights out between 9 and lOPM or, more
 ikely, after the 11 o'clock news. If an actor such as Piven, who gets out of
 he theatre around 10 PM, were to follow the same routine, the day would
 nd anywhere between 2 and 4 AM. It does not take expert testimony for
 ne to be aware that actors regularly eat a main meal after a performance
 d that, like all of us, take a bit of time to unwind. Those conversant with
 e theatre know this well.
 It is clear enough that Piven did not always go to bed after a
 unday performance and not move until Tuesday. It is also clear, however,
 hat he did not lead the life the Producer's claim, but, as the Stage
 anager's notes reveal, dedicated himself to the production despite his
 ifficulties.
 To begin at the beginning, his efforts on behalf of the production
 ere evident. CXI5, which does not include the production-related Drama
 ague luncheon, shows 23 events ranging from interviews, photo shoots,
 elevision appearances and other activities, only three of which were
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 nrelated to the production or its promotion. 18
 Piven's dark night activities, criticized by Richards, were also
 verstated. The first Monday event listed on the Producer's chart (Brief,
 p. 34-35) is an October 6 appearance on Late Night with David
 tterman. Obviously taped at a time other than "late night," it was just
 ter previews had begun and was surely for the play's benefit. The next
 as Monday, October 13th . This too, attendance at a party and a
 ubsequent Woody Allen/David Mamet performance that he attended with
 ichards, involved a voice-over he taped for the play. 19
 The next Monday, October 20, he does attend a Rangers hockey
 but there is no night-out entry for the following Monday, October
 7; only late night cell phone activity, with no explanation as to its nature.
 or November, the month that Richards said he knew Piven had spent
 18 One was a commitment to attend a GQ event on September 19th• Another washis attendance at the Vacca reception, where he was joined by ProducerRichards. The third was the December 1at premier of The Wrestler he attended tosupport friends who appeared in the film (Tr. 420-421). A fourth event, hisappearance at the Emmy Awards, which he was excused from rehearsals toattend and where he picked up a 3,d consecutive Emmy, may appear unrelated,but was not. While away he taped a skit for Speed The Plow (CXI5). It may benoted that while Piven consequently missed a day of rehearsals, Esparza wasexcused for a day and a half, first to attend on unrelated benefit and then to flyto Los Angeles to perform at an 'Obama event" (CXI9, STP 13).19 The Producer notes that Piven's phone records indicate calls at 2:45AM,failing to indicate whether the calls were outgoing or incoming and failing tomention that the car records CXI3, STP 130) had him home by 10:45. I said atthe hearing that I was not persuaded of the accuracy of the car service records.That skepticism was reinforced by the entry for the second day on the very firstinvoice (CXI3, STP 126), which shows a pick-up, presumably of Piven, at 5:30when the rehearsal did not end until at least 6:30 (CX19, STP 11) and is furthersupported by the analysis in Respondents' Brief (pp. 81-86)
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 ondays on the town, there are only two relevant Monday entries, the
 ovember 3rd reception he attended with Richards and a dinner on
 ovember 17th• (The third November entry, the 24th, was for shopping and
 other dinner).
 This summary does not include the opening night party, for which
 veryone presumably stayed up quite late, hardly an abnormal
 ircumstance, and some other charitable events, including ones for the
 iven Theatre Workshop, founded by his father, and the Children of
 hemobyl Foundation where he presented an award to actor John Voight.
 either does it include a boxing match or the second half of a Sunday
 temoon Giants football game. But even when those are added in and the
 o single-song drummings and various dinners listed on pp. 13-19 are
 ncluded, they do not show that he didn't have medical issues. Neither can
 eing out past midnight 29 times in 100 days, when the work day is
 enerally over at 10 PM, or attending 14 non-production functions in those
 00 days, show a "frenetic schedule" proving he was not sick.
 The Producer's reliance on Piven's activities after he left the show is
 so of no aid to its cause. It contends that Piven, rather than staying at
 orne and undergoing "enforced rest" as Dr. Stark had recommended and
 r. Colker reinforced (RX14), "took to the skies and traveled the world."
 hat the Producers carefully leave out is the purpose of that travel.
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 Piven's unrefuted testimony is that paparazzi were swarming in Los
 geles when he returned; that it was impossible to rest in that
 tmosphere; that he talked to Dr. Colker and, with his permission, went to
 hailand and stayed at a detox center for ten days under the care of a
 octor while continuing oral chelation (Tr. 397-402, 1081-1083). He then
 eturned for the Golden Globes, which he believed he was obligated to
 ttend as a nominee. From there he flew to New York for a January 15th
 ppearance with Diane Sawyer of Good Morning America, a trip for which
 re was also criticized. But when asked why he made that trip, his
 esponse was that he did so because he was "being falsely depicted and
 , eing crucified" by statements being made to the press (Tr. 1097).
 From New York he flew back to Los Angeles the next day and then
 ter beginning recommended removal of his amalgams (RX16), he went to
 auai for additional treatment at the suggestion of Dr. Colenello, where he
 [
 as under the care of a practitioner renowned for extracting mercury and
 doctor for further chelation (Tr. 398-399,967, 1082-1083). The next trip,
 hich the Producer includes as its "traveling the world" evidence, was to
 ew York in February. Its purpose was to attend the grievance meeting.
 fter flying to Miami for a short stay, he returned to Los Angeles where he
 egan the fllming of Entourage on March 10th• In late April he was treated
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 d examined by Dr. Hans Gruenn, with the tests by Quest Diagnostics
 howing his blood mercury, though still elevated, reaching a tolerable level
 RX15), a result Dr. Colker predicted (RX6).20 It is true that Piven did not
 isit a cardiologist while in Los Angeles. He would have if told to do so, but
 one of his doctors insisted this be done. What they advised, and what he
 'ed to do, was "rest" rather than perform (Tr.1079-1081), which, the
 vidence reveals, he tried to do.
 In my opinion, these post-departure activities on which the
 oducers rely, rather than depicting a carefree, unconcerned attitude,
 escribe exactly the opposite. That being the case, it's time to concentrate
 n the late-November and early-December events and their import.
 The first performance Piven missed was the evening performance
 of December 16th when he was in the hospital. Prior to that time, he had
 not missed a performance and the Producers had been advised that he
 would not be leaving the production until January 10th. It was only on
 December 17th that they were told he would be leaving immediately.
 Thus, as the Producer's version of the issue states, the breach, if there
 was one, occurred "on or about December 16th, 2008" or, more precisely
 December 17th.
 20 The Producer, in attacking Piven's travel, points to Dr. Stark's testimony thathe would not recommend a ten-hour flight. However, the context in which thatstatement should be viewed is Dr. Stark's conclusion that one has to considerwhether there is a "need" to fly (Tr. 654-655).
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 The lens through which the examination of his departure and the
 Fvents leading up to it should occur is my view of an actor's obligation to
 be production, a view that has been expressed over the years. The last
 uch illustration, which the Producers quote correctly, was in my 2008
 ecision in Jersey Boys (AEA & Jersey Boys Chicago Company ,March 2,
 008). There I said:
 I
 Producers rightfully expect that Actors ... will not miss performancesabsent the most compelling of circumstances."
 The question this case poses is whether the circumstances were
 that compelling. In my judgment, they were. Despite the Producer's
 attempt to attack the integrity of Dr. Colker, I have no doubt that he was
 acting in good faith and that his opinion, not grounded solely on Piven's
 subjective reports of his condition but further supported on his own
 observations and examinations, was based on medical analysis
 unaffected by personal considerations. I reach the same conclusion with
 respect to Dr. Stark, brought in to examine Piven because he was a
 specialist, a cardiologist. Dr. Stark did testify that his suggestion that
 Piven might die on the stage was "dramatic," but that does not mean it
 was wrong. As I interpret his manner that day, he was seeking to
 convince a professional actor, who was intent on going as far as he
 could, to stop.21
 21 The Producer contends that Dr. Calker's view should be discounted becausePiven did not inform him of his "night life," but, as I see it, that night life wasjust not what the Producer has claimed.
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 But even if Dr. Stark's admonition, as well as that of Dr. Colker
 was wrong, and 1 am not persuaded it was, this does not mean that the
 Producer's view, unaided by an on-the-scene examination, was right. As
 this Record shows, what was happening to Piven and what did ultimately
 happen to him did not, as incorrectly alleged, come "without warning."
 The Producer had ample warning and ample opportunity to examine
 Piven before his hospitalization, during his stay there, and even after. Yet
 the Producer, taking no heed, over a period of time, of Piven's repeated
 concerns and essentially ignoring the concern and report of his personal
 physician or the concurrent opinion of a cardiologist when new
 symptoms and warning signs appeared, did nothing.
 This is in sharp contrast to the Equity case cited by the Producer,
 A Wann Body Company & AEA, on behalf of Dina Merrill (Roberts, June
 21, 1968). There, when actor Merrill complained of an inability to
 perform, the Producer sent a physician to examine her and used the
 results of that exam in arguing that she was capable of going on. The
 difference between the conduct of that admittedly inexperienced
 producer and the experienced producers here is startling.
 Richards assertion that he knew little of Piven's concerns is not in
 any way convincing. Piven testified that he had been talking of mercury
 poison as well as mononucleosis and Epstein-Bahr soon after rehearsals
 had begun and GM Richards admitted, albeit reluctantly, that he had
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 heard "some talk" of mercury levels during rehearsals (Tr. 201). Producer
 Richards also indicated that he regularly read the Stage Manager's notes.
 He therefore had to have been aware of some of the difficulties Piven was
 having. He was also kept "in the loop" through Pepe's November 23 e-
 mail to which Piven's e-mail of distress and fear of collapsing was
 attached. Then on December 4th, Pepe insisted that Piven be examined so
 that the Company would have some verifiable evidence to counter his
 claims. Yet, Richards, even after the Stage Manager had reported that
 Piven felt he was "hitting the wall," did nothing, saying he didn't feel any
 exam was necessary (Tr. 1234). And even when Producer Richards
 allegedly heard from the Stage Manager sometime between December 3rd
 and 10th, at a point when he surely knew of Piven's health concerns, that
 Piven might not be returning after the Golden Globes, his response, as
 before, was to do "nothing" (Tr. 1166-1167).
 Finally, on December 11th, after receiving Dr. Colker's letter of the
 previous day, Richards insisted, in what he later said was another
 sarcastic e-mail (RX7), that he "must have a second opinion." Though his
 attorney immediately made this necessity known on the following day,
 nothing was done. Richards testified that they would have had Piven
 examined the next business day, Monday, December 15th, but by that
 time he was in the hospital (Tr. 1185-1186).
 Yet, when Dr. Colker called, after he and Dr. Stark had examined
 Piven and advised him to stop performing, and implored Richards to
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 send a physician to examine Piven and to talk to those attending him at
 that moment, Richards' response was that their doctor was too busy
 examining other cast members, a response Richards conceded was, like
 others he had made, sarcastic or ironic (Tr. 1180-1182). It appears that
 it was also untrue in that Richards subsequently testified that as of the
 15th, they had not identified an examining physician (Tr.1258) and GM
 Richards testified he was not aware of any doctors examining Esparza or
 Moss at any time during the week of December 15th (Tr. 187).22
 By the 18th, a doctor was identified, Dr. Cuiffo, a cardiologist
 (RXlO). But as we know, the decision had already been made that Piven
 would not be examined by any physician, including a cardiologist, even
 though all were aware by that time of the irregular EKG (Tr. 1355-1356,
 Traxler). Dr. Cuiffo never saw Piven, though he had delayed his flight a
 day and went to Dr. Cuiffo's office with all of his medical records. All that
 happened that day, after Dr. Cuiffo had left during the time Piven, to his
 surprise, was sitting with two producers, was the drawing of blood,
 22 Richards testimony of the December 17th conversations was surprising inother ways. He testified he couldn't recall any specifics, that he couldn't recall ifDr. Colker had asked that a doctor speak with Piven's physicians and examinehim at the hospital and didn't even know by then, in contrast to Dr. Colker'sspecific testimony, that Piven appeared to have a heart problem (Tr. 1259-1261).ThOUgh he said it was a slip of the tongue, he conceded that he told Dr. Colkerhe was taping the conversation. He said, however, that he did not tape it anddenied he called back, his voice in disguise, pretending to be a USA reporterwith a copy of the tape (Tr.1180-1183). Richards' inconsistencies in theseexchanges and elsewhere do nothing to foster his account of any of the events.
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 which on analysis showed a somewhat higher mercury level than the
 previous one. Though all knew of the EKG and surely had to' have been
 aware of Dr. Colker's and Dr. Stark's view, Traxler insisted that it was
 merely a "coincidence" that Dr. Cuiffo was a cardiologist and that the
 producers were going to concentrate solely on a blood draw (Tr. 1331,
 1356).
 Given all the opportunities to examine Piven well before he
 decided to listen to his doctors, the Producers' reliance on the views of a
 cardiologist who never examined him, but who would have done so if
 asked, is not convincing. Dr. Wolinsky did not discuss Piven's condition
 with him; he was not aware of the events preceding his hospital stay or
 even aware of the considerable physical and mental demands of the play,
 but looked solely at the EKGs and blood mercury levels, and, though
 conceding Piven's "important and serious symptoms," had a different
 view of their significance. However, even that limited view gave him some
 concern. Though calling Dr. Stark's conclusion an "overreach," he
 conceded that there "could be" a reason for an examining doctor to have
 said "Don't do this show anymore," (Tr. 683), he would have suggested
 additional tests before reaching a final judgment as to whether the "risks
 were life threatening (Tr.701). But of course, Dr. Wolinsky as not
 there. In contrast, Drs. Colker and Stark were on the scene and Dr.
 with a copy of the tape (Tr.1180-1183). Richards' inconsistencies in theseexchanges and elsewhere do nothing to foster his account of any of the events.
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 Colker was Piven's treating physician, whose opinion, an opinion fully
 supported by an examining cardiologist, should, in the circumstances
 described, be given weight; particularly is this so in light of Dr.
 Wolinsky's agreement that a patient who complied with the instruction of
 two physicians to stop a particular activity was acting reasonably (Tr.
 702-703).
 I find the Producers' reliance on the testimony of toxicologist
 Green even more unconvincing. She went to great lengths to demonstrate
 that no harm could have come to Piven as a result of his decades-long
 consumption of fish. But as Respondents point out, the studies to which
 she referred do not support her conclusions. Moreover, her conclusions
 as to the recognized symptoms of mercury toxicity are not borne out by
 the impartial HHS study (RX32). Dr. Gochfeld's testimony is similarly
 unsupportive of her suppositions. Unlike Ms. Green, Dr. Gochfeld, a
 recognized expert in mercury toxicity, a practicing toxicologist and a
 long-time member of the faculty at Robert Wood Johnson Medical School
 (RX22) , interviewed Dr. Colker and Piven and studied all of his related
 records. Upon doing so, he concluded that Piven was "definitely suffering
 from mercury poisoning," that his symptoms of tingling of the fingers,
 fatigue, sleep disturbances, and difficulty concentrating were consistent
 with that condition; that the problems associated with such symptoms
 come up under "unusually stressful circumstances." and that there is
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 "no clear time course" of improvement or the lessening and ultimate
 absence of symptoms (Tr. 780-782, 803-804, 811, 814). His testimony,
 which was patient-specific and clearly indicated that a reduction of
 mercury levels from the high level experienced by Piven did not
 correspondingly result in a reduction of symptoms, far outweighs the
 more abstract testimony and insubstantial conclusions of Ms. Green.
 In addition to the medical testimony of Drs. Colker, Stark and
 Gochfeld, which I credit, there is another aspect of this case, one that
 also stands in sharp contrast to the facts in that needs to be
 addressed. In that case, the evidence fully supported Arbitrator Roberts'
 conclusion that Ms. Merrill was not ill and that she left the play, not
 because of an underlying condition, but because she lost a long-running
 battle over her continuous demands for script changes. Here, there was
 no such battle. Piven took what was offered and played it to the best of
 his ability. His attempts to do everything he could in each performance is
 unmistakable. In fact, those performances, despite his condition, were
 such that Richards, whose view was that many actors get tired (Tr. I168-
 1169), decided, even in the face of other signals, to not look beyond
 them.
 Piven's giving it all in each performance, as evident from the Stage
 Manager's notes, is simply inconsistent with the assertion that he
 decided early on that he just wanted to leave. His agreement to stay with
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 it until mid-January even though his treating physician said on
 December 10th that he should immediately stop is similarly mconsistent
 with the portrait the Producers seek to paint. Obviously, Piven wanted to
 perform on Broadway. It would seem that the last thing an actor seeking
 to make his mark on the Broadway stage would want after he had done
 so to some acclaim would be an unerasable stain on his reputation and
 career he would surely receive by cavalierly leaving his ultimate goal
 without cause. This too is inconsistent with his history as a performer, a
 history in which he had never missed a performance. As he responded
 when asked why he didn't just stop working in November when he began
 to feel so bad, "because I never have done that in my life" (Tr. 335-336).23
 All plays, where actions are criticized and their causes probed,
 need a motive. Otherwise, those actions cannot be explained or
 understood. No motive of any substance has been unearthed here. In
 fact, other than the unsupported claim that Piven decided before
 performances began or no later than opening night that he was going to
 leave, the Producer does not suggest what the motive could possibly have
 been, only saying "whatever his true motivation," he should not have left.
 23 The Producers argue that even if Piven's condition was as he asserts, heshould have accepted their offers of accommodation made to Heyman over theweekend of December 13th and that he should never have refused those offersprior to his hospitalization. The difficulty with that argument is that there is noevidence to support it, Piven testifying that he first heard of the suggestions atthe hospital at a point when he was finally listening to his doctors (Tr. 922-929)and Traxler, the only person in touch with Heyman, testifying that he couldn'tsay whether his "final conversation' with Heyman occurred before or afterPiven's hospitalization (Tr. 1166-1167).
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 In my opinion, the true motivation was his reluctant, but ultimate,
 decision to listen to his physicians, to listen to them rather: than long
 overdue offers of accommodation that came too late. There is sufficient
 evidence in this Record to establish that Piven's decision was a
 reasonable one; that it was reasonably based, and that the contrary
 evidence is insufficient to overcome those conclusions. I therefore find
 that Piven did not breach any of his obligations by leaving the production
 when he did. That Award that follows so provides.
 The Undersigned, acting as the Arbitrator pursuant to the
 Collective Bargaining Agreement and having duly heard the proofs and
 allegations of the Parties, renders the following
 AWARD
 Samuel Jeremy Piven did not breach any contractualobligations under either the Equity agreement or anypersonal agreements with Speed The Plow Company L.P.by leaving the Show on or about December 16, 2008.TheJanuary 9, 2009 Grievance with respect thereto istherefore denied.
 ACKNOWLEDGMENT
 On this 25th day of August, 2009, I, George Nicolau, affIrm, pursuant to Section7507 of the Civil Practice Law and Rules of the State of New York, that I haveexecuted and issued the foregoing as my Opinion and Award in the abovematter.
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