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THE WORST OF THE WORST: THE CASE FOR A LIMITED USEOF CAPITAL
PUNISHMENT

Professor Robert Blecker

This paper is adapted from the tape transcription of the lecture
that RobertBlecker presented at the CCPS Seminar series on the 20th
March 2003

Introduction by Peter Hodgkinson, Director, Centre for
CapitalPunishment Studies

At a conference recently staged in Geneva by Duke University,
NorthCarolina I recall asking the question what are we all doing
here? Why do wespend such a startling amount of money estimated
amount of about

US$250,000 for a day and a half worth of conferencing to bring
together whatappears to me to be 59 abolitionists and one person
who takes a differentposition on the death penalty. The ratio
should be in the other direction 59people who believe in the death
penalty. In the work that the CCPS carriesout it is very important
that time is spent with those that support the deathpenalty and
with the casualties of the serious violent crimes that tend
toattract the death penalty. Devoting time to groups and
individuals whopresent themselves as opposed to capital punishment
is in my opinion not avery good use of scarce resources.

Professor Blecker made some very important contributions to
the

discussions in Geneva and I was determined to ask him to extend
thediscussions when he spent time with us this evening and with our
studentsand interns. You see in one sense, his position as he will
unfold it to you isthat of an abolitionist because he believes that
the death penalty as it isadministered in the US is in the main
directed at the wrong people. There arecurrently 3500 on death row
and using his criteria for the worst of the worst -that would be
reduced significantly. There is a body of opinion that believesthat
many of those who consider themselves as abolitionists who are
onlyabolitionist in the sense that they are against the death
penalty for a particularcrime, or for a particular individual or a
particular state. Im against the deathpenalty because there is
prosecutorial bias, Im against the death penalty

because there is race discrimination.

These are the sorts of issues Bill Schabas and I intend to
address inthe book we are working on and what I would like you to
address this evening.What is it about the death penalty it makes no
useful contribution to crime orSociety or to victims? There are far
better ways of addressing the issue ofserious violent crime.
Roberts thesis is a principled thesis which he will sharewith us.
My role this evening is to act as foil to Roberts hypotheses not
toengage in a debate of being for or against capital punishment. In
fact I hope I

Professor Robert Blecker is a Professor of Law at the New York
Law School. He is aleading U.S. authority on capital punishment and
advocates for the death penalty as aform of retributive justice
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shall not have to talk at all and leave all the discussion to
you to engageRobert in his thesis. Just think carefully about
exactly what is an abolitionist?

So it gives me great pleasure to welcome Professor Blecker to
ourseminar series to share with us his thesis honestly seeking the
worst of the

worst.

Professor Bleckers lecture

I would really like to thank you for coming and exchanging one
unpleasanttopic before the television sets tonight for another. I
know we are a smallgroup; I am surprised the group is this large. I
would have anticipated that youwould be home, but apparently there
is a war to be fought here as well asthere. We are a small enough
group so I would like to spend the time that wehave together
answering your questions, engaging in dialogue with you. I dohave
formal comments prepared and would like to skim through them
and

open it up for discussion.

When I was a child growing up in New York, my parents urged me
tovisit the UN and the Statue of Liberty, but I figured they
couldnt be worthgoing to because they were so close. You should be
aware you have in Peterone of the worlds leading opponents of the
death penalty. I subscribe toleading newspaper articles from around
the world that I get every morning onmy computer and theyre almost
all from the US, because that is where thecentre of the action is
when youre in the US. And every once in a while weget ones from
other places. And the other day, twelve from the US and twofrom
Korea, and both of them headlined Peters influence in Korea, in
terms ofgetting rid of the death penalty and advising the
government there. So doappreciate that just because hes close at
hand, does not mean hes not worthlistening to and visiting with. He
is a different kind of abolitionist from someothers. Charles Black
who was one of the most famous abolitionists of anearlier
generation in the US once said that the death penalty was a
subjectthat he confessed he thought wasnt discussable - that no
right thinkingperson could possibly be in favour of it; therefore,
there it wasnt really worththe time even discussing it. Of course
he had to confront the ugly fact thatnevertheless it existed all
around him, but yet it wasnt discussable.

But even if not discussable, I hope you will gain by having a
closeencounter with a live specimen. Among you is there anyone else
that thinksthe death penalty is appropriate sometimes? Well then I
am alone. Let methen attempt to answer the question that we feel
from across the Atlantic:How could you Americans do that? How could
you deliberately and rituallyput to death somebody who poses no
threat at the moment that you do that?What would make you that? And
we feel your scorn, and your sense of moralsuperiority to us and we
feel you dismissing us as sort of cowboys,bloodthirsty, unschooled
and uncultured. And we feel you ask that question,how could you?
And you do ask it with the appropriate tone. But you cannever
answer it because you can never understand it, unless you feel it.
And

from our point of view, you dont. Thats what I would like to
present to you -an alternative way of looking at it, in which
feelings and emotion really do
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count. Well, in this discussion and this is a discussion and not
a debate --its a rejection of the Sophists in the 5th century BC
for whom truth wasnothing and rhetoric was everything -- reality
was nothing and appearancewas everything. And the goal was to best
your opponent in an argument.Against this Socrates set his face and
urged that instead of engaging in

rhetoric we engage in dialectic, which is two minds not
competing to besteach other in argument, but two or more minds
cooperating to approach morenearly the truth.

So I just want to lay out a road map - much of which will be
familiar tomany of you and then express my own views on how I reach
the heartfeltconclusion and understanding that the death penalty is
sometimesappropriate, in fact morally necessary. In the discussion,
there are twogeneral frameworks that can be deployed. The one is
absolutist. Absolutistscome in two stripes. You can be an
absolutist in favour of the death penaltyor you can be an
absolutist against the death penalty. But if you are an

absolutist, then you hold that there is only one right answer to
the question ofwhether the death penalty is ever justifiable. Peter
framed the question in justthe right way. Because the litmus test
is - are there some cases in which thedeath penalty is morally
justifiable? Even stronger morally necessary? Theabsolutist
opponent of the death penalty agrees that there is an answer to
thequestion - and the answer is no. It is never appropriate. My
guess is thatmost of you are absolutists. The absolutist advocate
of the death penalty, ofwhich Im one, also agrees that theres only
one right answer to that questionwhether the death penalty is ever
appropriate. And the answer is yes. It issometimes appropriate to
inflict death on those, but only those who deserve it.

Against the absolutist view whether you are in favour or against
thedeath penalty -- is the relativist point of view. And the
relativists, or utilitarians,do not think there is an absolute
answer to the question of whether the deathpenalty is ever
appropriate. If fact its all a question of costs and benefits.And
so the questions that the relativists ask are: What is the public
opinion?Do most people support it? If they do, thats a very good
reason to have it.Are most people against it? If they are against
it, thats a very good reason toabolish it. They also ask, what good
does it do?

While Peter is an absolutist, he is a strange breed in this
respect

because you heard him say that the more he reflects on it, the
more he isconvinced that it will do no good. That it can do no
good, that it cantaccomplish anything. And the utilitarian asks
that question, what good will itdo, how much does it cost, what are
its benefits? And the utilitarian ultimatelyweighs costs against
benefits and costs against benefits of the alternative andchooses
that course of conduct which produces the net greatest differences
ofbenefit over cost. So, if utilitarians are engaged in a
discussion of the deathpenalty, and in the U.S. they are often
engaged in that discussion, theyll askquestions such as how much
does it cost to execute somebody? One studysays on average about
US$ 2.3 million when you factor in costs of appeal,maintaining
death row against the cost of imprisonment for life which

averages out to US$ 800k a person. Calculated that way, you come
to theconclusion that the death penalty is more expensive than life
or life without
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parole and that is a very good and for many a sufficient reason
to reject deathpenalty. Because you should take the less expensive
alternative. Again ifyou are a utilitarian you ask what good will
this do - you are always futureoriented. Does the death penalty act
as a more effective deterrent than itsprincipal alternative in the
US. But here life is not life? Will more people as a

result of the death penalty, more innocent people be spared? Or
will morelives be lost? Or doesnt it make any difference?

The question of deterrence is a very complicated one.
Traditionally theabolitionists were fond of pointing out that there
was no significant or sufficientevidence that the death penalty
actually deterred. It made no sense to makethat assertion, given
human nature. Almost all of us find out own lives veryprecious.
Spending twelve years and 2000 hours inside a maximum
securityprison interviewing convicted killers has led me to
understand that surprisinglykillers also value their own lives very
greatly, even though they putthemselves at risk of death
frequently. They value their own lives. They dont

often value the lives of their victims very much, but they value
their own lives.Human nature is such that almost all of us would
prefer a life of misery todeath. And so it always made sense that
the death penalty was a moreeffective deterrent than its principal
alternative. But it wasnt provably so. Andin fact an occasional
study that seemed to indicate it was a more efficientdeterrent but
some studies indicate the contrary -- that it seemed to producemore
killings than it deterred. And so when deterrent studies were
veryconclusive, despite the fact that it was supported by human
nature, theabolitionists were fond of saying that deterrent studies
dont show that thedeath penalty has any greater deterrent value. It
has become very convenientfor them I should say for you -- that at
least in the U.S. the last year and ahalf, the most recent, four
sophisticated studies have all shown a much moresignificant
deterrent effect of the death penalty than its principal
alternative,life or life without parole.

Peter may point out to me that those studies have not yet been
peerreviewed - and thats quite right, they havent been. But they
neverthelesswere conducted quite carefully, using very
sophisticated statistical methods.And even if they turn out to have
some flaws it is a bit disturbing for those ofyou who think that
the death penalty does not act as a significantly greaterdeterrent
than its principal alternative, that four out of the last four have
shown

it be a significantly greater deterrent. And I can give you some
anecdotes thatconvince me in a more primary way without statistical
studies, from themouths of the killers themselves, that the death
penalty can sometimes be amore effective deterrent. But let me
repeat that is irrelevant if you are anabsolutist. Especially if
youre a retributivist its irrelevant. Because ultimatelyits not the
future and the future benefits from it that justifies the death
penalty.Ultimately it is the past. Ultimately it is not about costs
and benefits. Thatsinappropriate. Absolutists reject the cost
benefit analysis.

Last night at dinner Peter made a statement. We were walking
from arestaurant and he was talking about the war thats going on
right now. [U.S.

invasion of Iraq] He said, I am proud of Turkey for refusing to
be bribed,refusing to be bought off, refusing economic coercion.
And refusing to allow
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the U.S. and Great Britain to send their troops and attack Iraq,
refusing to bebribed and bought. I chuckled when I heard him say
that and I replied is thatso? Turkey not being bribed, not being
bought, not being economicallycoerced. Turkey just having abolished
the death penalty as necessary inorder to enter the European Union,
to get all the economic benefit the

billions of Euros that will come from that, fearing the loss of
those Euros. Didthe Turkish people want to abolish the death
penalty? Did the Turkishgovernment want to abolish the death
penalty? Of course not. They werebribed; they were coerced. In
fact, in Geneva, I found it very enlightening,being about the only
advocate among the abolitionists, that unabashedly theEuropean
abolitionists called for the economic coercion of countries - to
rejectthe death penalty, and dangle the bait of entrance into EU.
But as I said, costsand benefits are all irrelevant for us. For us
retributivist advocates, its the pastthat counts; not the future,
the past.

We remember the past. We remember. And I use almost any
occasion

talking to abolitionists, to remind them: This one person --
Bobby Jo Brownwho has become a symbol to me. So I remind you of
her: Bobby Jo Brownwas eleven years old, and she was on her way to
use a public telephone inLouisiana when two men in a pick up truck
swept her off her feet. Took herinto the truck and drove her to the
levee next to the river, and raped her. Inthe course of raping her
they also tortured her and drove pointed sticks up hervagina until
they came out her abdomen. As the child begged for her life
andscreamed in pain they smashed her head with a brick, and
brutally beat heruntil she was unrecognizable, then left her to
die, an hour later.

Those who tortured her deserved to die. I know it. I feel
certain. I amas morally certain of that as that my hand has five
fingers one, two, three,four, five. Theres no argument that can be
constructed that can make medoubt that the people who raped and
tortured her deserve to die. And yet, wethe silenced majority -
because we are the majority - and we probably are themajority here
as well as in America. And Peter made that concession too - hesaid
that probably if an honest public opinion poll were taken, 75% of
theBritish public support the death penalty. In America, the
present Gallup pollingis 72% - but the pollsters who are almost all
abolitionists are very skilled atasking questions to elicit answers
that tend to increase the apparentopposition to the death penalty.
For example one of their favourite questions -

- the standard Gallup poll question that has been for 50 years
Are you infavour of the death penalty for somebody convicted of
murder? Now if Imasked that question, my answer has to be no.
Because 90%, maybe 95% ofthe people convicted of murder dont
deserve to die. So I guess I would haveto answer no. But then I
would be counted an abolitionist, in spite of the factthat Im an
advocate. Thats just one of many instances.

That is public opinion. And the majority is not only the silent
majorityits the silenced majority. At least in the U.S. Its largely
silenced by themedia. The media is controlled The New York Times,
Washington Post,Los Angeles Times, Boston Globe, Houston Chronicle
Im leading out many

other leading papers controlled generally by abolitionists. So
when theyreport the news the way they report public opinion - makes
it seem that the
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opposition to the death penalty is much greater than it is. In
any case we arenot so different here or there we are in both cases
the silenced majority.And were made to feel ashamed of our own
point of view. Made to feel thatour rage is somehow coarse, and
unrefined. And that our disgust at thosewho tortured, raped, and
mutilated Bobby Jo Brown is illegitimate, sadistic,

callous, uneducated, shows a vicious spirit and is inconsistent
with humandignity.

But make no mistake about it. Human dignity is as much our issue
asit is yours. So, again, as retributivists, like many of you, we
are absolutists.But we take as given, undeniable, very sad but
beyond dispute, that the worldcontains some very vicious people
whose behaviours are so despicable andso destructive, with an
attitude so cruel, so callous that they deserve to die,and that
Society has the correlative obligation to execute them. We also
holdthat sometimes it is right to hate. Not only taking the acts
the killer committed,not only taking the harm the killer caused,
but the character that motivated

those acts. And while society is sometimes propelled by anger to
kill,nevertheless as retributivists, that anger must be carefully
controlled, it mustbe carefully calibrated. And it must result in
punishment that is proportionateto crime.

And we recognize that throughout history societies have
succumbed touncontrolled rage and have wreaked havoc on humanity as
a result. That isundeniable. And that if we accept emotion, and
dont restrain it and dontcalibrate it and dont ensure that it leads
to a proportionate response, then wecan in fact wreak havoc on
humanity. But we also recognize that the lack ofemotion ideology --
has in its time, in its place similarly wreaked havoc onhumanity.
So we call for anger - but anger calibrated, anger
proportioned,anger focused, anger directed with its intensity
varied to fit the killing and thekiller. And that we have an
obligation to act on that anger and also to keep itin check. So we
look around and see the morally indiscriminate. And we seethe
morally indiscriminate: We see the kill-them-all set - the right
wing in theU.S. who make no distinctions among killers, or
killings. All murderers forthem deserve to die, just kill them all.
And we see them as a morallyindiscriminate group, a very dangerous
group, against whom we set our face.They think they are
retributivists but they are not. They are just vengeful,blood
thirsty killers. But we also see as morally indiscriminate, the
abolitionists.

The kill-none-of them set. So we have the kill-them-all versus
the kill-none-of-them set and we hold ourselves to be
discriminating: Kill some. Very few. Allbut only those that deserve
it.

It comes down to that. The position can be summarized in three
words:They deserve it. That is, sadistic, depraved villains - mass
murderers who killand torture perfect strangers, especially
children, deserve to die. And We thepeople have an obligation to
execute them. But of course just to say that overand over again
they deserve it -- is not enough. To be worthy of yourrespect, and
maybe even your consideration -- maybe one of you will rethinkyour
position - I have to provide some more consistent thoughts.
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So here it is in a nutshell. First, there are moral facts. This
is commonground among all absolutists proponents and abolitionists.
That there aremoral facts. That the sophists were wrong when they
insisted there is notruth; if there were we couldnt know it; if we
knew it we couldnt communicateit; if we could communicate it, no
one would believe it anyway. For the

sophists all was relative. There is no evil; there is no good.
Its thinking thatmakes it so; its opinion that makes it so. (One
persons mass murderer isanother persons martyr.) Its all relative,
all subjective, all arbitrary. We rejectthat. The retributivists
first, fundamental tenet: There are moral facts. Betterand worse,
good and evil degrees of good and evil in the extreme can
beidentified. Its real. Its neither subjective nor arbitrary. Most
abolitionists whoare absolutists agree there are moral facts. There
is an objective fact of thematter for them for you. The death
penalty is wrong. Society is neverwarranted responding lethally to
anyone who does not pose an immediatethreat of death to that
society.

So there are moral facts. And at base, every moral question is
anemotional one. Ill return to that. But first and foremost there
are moralfacts.

Second, the past counts. This is expressed a number of ways. In
mycountry this is expressed very well in debate through letters
between ThomasJefferson and James Madison. The debate was whether
the earth belongs tothe living, exclusively. Does every generation
have the right to do with theearth whatever they would make of it?
Jefferson, the perpetual revolutionary,held that the earth always
belongs to the living. Madison denied that,Jeffersons closest
friend disagreed. He insisted the Earth does not alwaysbelong to
the living. And Burke said it best - the earth is a compact
amongthe living, the dead, and the unborn. So again, the past
counts. Cost/benefitanalysis cannot exhaust rationality and it does
not produce all right action.

When it comes to punishment the question that Peter asks,
thequestion that almost every critic of the death penalty asks what
good will itdo? - is not the right question. Its not just a matter
of future benefits. Its amatter of keeping covenants with the past.
They say, you say, utilitarians say,you cant cry over spilled
blood. Whats past is past. We say the past counts.

I look at English justice, at European justice, and I see
evidence thatwhile we cant help but count the past because its part
of human nature to doit, you do your best to deny it. There are two
prominent cases that I assumeyou recall in your own countrys
jurisprudence. One is the case of MyraHindley. She has become the
poster boy for the worst of the worst here. Thetorturer, murderer,
sadistic abuser, rapist. She was sentenced to life, onlybecause the
death penalty had been abolished in Great Britain a few weeksbefore
her trial in 1967. When the death penalty was abolished in the UK,
itwas abolished with the promise and assurance to the citizenry
that whatwould be substituted for it in the worst of all cases
would be life in prison. Andlife would mean life. Life would mean a
life in prison. Now for us advocates

of the death penalty, there is no equivalence of life and death.
Death isdifferent. And so there would be no adequate substitute of
life in prison for
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the death penalty, if the death penalty were deserved. But
nevertheless, lifewas promised to be life.

But then trace the course of history from the European Court and
withinGreat Britain itself, and what do you find? You find that
life doesnt really

mean life. You find that life is the maximum penalty. But that
the whole theoryof penology here, of sentencing in the case of
murder which carries the socalled mandatory life Of course when we
talk of mandatory life weretalking of real life in the U.S. When
you talk of mandatory life all youreassuring is that the upper
bound of the sentence must be life. The maximum.But then there is
the lower bound of the sentence - the so-called tariff. And
thetariff is the minimum you have to serve, before its possible to
be paroled. Andthe Lord Chief Justice has articulated it over and
over that retribution islegitimately part of the tariff.
Retribution and deterrence form the heart of thetariff. But once
you serve that minimum, then the only legitimate questionasked
before you are to be released, essentially is have you changed as
a

character? Do you pose a continuing and present danger to the
society? Ifyou are remorseful for what you have done, if you no
longer pose a continuingthreat, then you are to be released once
you pay your tariff.

So in the case of Myra Hindley - I think the minimum tariff
wasoriginally 20 years while successive Home Secretaries avowed
this was theworst of the worst or the worst and would never be
released from prison. Butthe European Court in Strasburg this past
year has essentially declared thatthis may not be an executive
decision. That it must be a judicial decision, asto whether she
gets released. And furthermore, even if the tariff was to be
life,and there seems to be a real dispute as to whether you could
ever have lifeas the tariff, even a life-tariff which would mean
that life meant life, has to bereviewed periodically. So that as
the newspapers reported it here, prisonerslike Hindley would be
given hope of release. So that everybody in the UK andin fact
everybody in the EU, no matter what crime they commit, no matter
howheinous, despicable, cruel, or callous, always retains a
realistic hope 15, 20,25, 30 years later -- of being released.

So there is a limit to the degree to which the past counts under
yoursystem of justice. There is no necessary limit to how the past
counts under adeath penalty regime. The past counts. Myra Hindley
you recall but shes not

alone. Lets take another example of how justice is failing you.
Remember thelorry driver who took 60 Chinese illegal immigrants
across the channel. Onlyhe didnt want Immigration or Customs to
hear them, so he closed the only airvent that they had. While he
feasted above, they desperately cried while theywere choking to
death suffocating without air. He ignored their pleas, and58 of the
60 died. And the other two were left alive to tell the tale. He
wastried and he was convicted -- 58 counts of manslaughter. Why
manslaughterand not murder? Because in order to be murder here, he
must intend to kill.No other mental state will qualify for murder
and I will get back to that. I viewthat as a deep moral mistake.
Anyway, he was convicted of 58 counts ofmanslaughter. Punishment?
16 years. 14-16 years for 58 dead, innocent

victims. Why? Because by the end of the 14 years he will have
felt bad aboutit. He wont pose any continuing or present danger. He
wasnt convicted of
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murder he couldnt be. And he will be released. The past counts.
But verylittle, really, in the scheme of things.

But not for us. We are part of a culture that is deeply
committed to thepast counting. The twin sources of western culture
- the Old Testament and

the ancient Greeks and in both of them we find that the past
counts. In theBible when the voice in your brothers blood cries out
to me from the ground,God is said to have said to the first killer
Cain who killed his brother Able. Theancient Greeks too held that
blood pollutes the land and that a murder victimsblood would
continue to pollute the land until and unless the killer
wasadequately punished. So we continue to be moved by the victim
and thevictims experience. And you have a tradition of that as
well. Let me remindyou, I quote, As we put ourselves in his
situation, as we enter into his bodyand in our imaginations animate
anew the deformed and mangled carcass ofthe slain, when we bring
home his case as our own, we feel emotion. Thesympathetic tears
that we shed for that immense and irretrievable loss is but a

small part of the duty which we owe him. We feel that resentment
which hewould feel or she would feel. His blood we think calls
aloud for vengeance.Thats Adam Smith in 1759. We know him as the
great capitalist, for theWealth of Nations. But the greater work by
far was his Theory of MoralSentiments - a book I urge you to read,
the greatest book of moral psychologyever written. So the past
counts. There are moral facts. The past counts -forever. It never
stops counting.

The Third proposition for the retributivist advocate of the
death penalty:Here we have common ground, you and I: Punishment
must be limited.Retribution is not revenge. Let me say it again,
since you will hear it equatedby almost all critics: Retribution is
not revenge. Now abolitionists are addictedto equating retribution
to revenge but they are not the same thing. Revengecan be
limitless. Retribution cannot. Revenge can be
disproportionate.Retribution is only proportionate. Revenge can be
directed at innocents, atcivilians, it can be indiscriminately
directed at a community. Retribution islimited, proportionate, and
principled. It is a limited, proportionate, andprincipled response
based upon the killers attitude as much as the result. Andso never
lose sight that retribution has a limiting aspect as well as
anaffirmative - it is not only a justification forpunishment, it is
a restraint uponpunishment.

The U.S. Supreme Court which is fond of criticizing retribution,
trashingit, missed the point for many years and then finally
embraced it in a case, andhas continued to embrace it off and on in
a series of cases that continue today.Coker v Georgia in 1977 was
whether we could have the death penalty for therape of an adult
woman. And the U.S. Supreme Court said we could not, inspite of the
fact that states who had it, wanted it and public opinion
supportedit. It was arguably even a more effective deterrent. But
none of that wasparticularly relevant the court said. What was
relevant was that howeverheinous the crime of rape is, and it is,
killing someone for doing it, absent anygreater injury, would be
fundamentally disproportionate. And it was retribution

therefore that precluded our ability to execute as a response.
It was theretributivist impulse that limited the punishment. So
that all true retributivists
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as are committed to not punishing those with death who do not
deserve it, aspunishing those with death who do deserve it.

Now let me make this point clear if its not already clear.
Because ifyou take nothing else from these comments today, youll
never again equate

revenge and retribution. The two are not the same. After the
attack onSeptember 11, if the U.S. had indiscriminately bombed
Afghanistan in order toget to the Taliban and paid no attention to
the civilian populations, and justcaused tens of thousands of
causalities and killed innocent citizens with AlQaeda, then they
would have engaged in revenge. Tony Blair recognized thatat the
time. He is reported to save said: The action we will take will
beproportionate and targeted. Thats retributivism; thats not
revenge. WhenTimothy McVeigh bombed the federal building -- killing
168 people andcharacterizing the 19 children in the day care centre
who died from hisbombing as collateral damage -- he did so, he said
as revenge for the FBIsraid in Waco Texas. That, in his view, was
legitimate. We understand that as

revenge. It was indiscriminate. It wasnt arguably justified to
kill 168 innocentpeople; it wasnt arguably proportionate. It is
unlimited. Whereas when weexecuted Timothy McVeigh with the support
of 83% of the American publicdidnt make it right because as an
absolutist it didnt matter. If 95% of thevoters are in favour of
the death penalty where its not deserved, its wrong.But in any
case, when we executed Timothy McVeigh we were engaging
inretribution. When he killed the 168 innocents, he was engaged in
revenge.The distinction is often missed. And because its missed and
retribution isequated with revenge its got a very bad name among
some. Larry King wasinterviewing Donald Rumsfeld, who these days is
directing the war and theywere talking about the response. Rumsfeld
said Now we see these terriblesuicide bombings and attacks which
are so vicious. And King said, So youcan understand Israels
retaliation. And Rumsfeld said, Well you use theword retaliation -
I dont think of it as retaliation. I think of it as
self-defence.What were doing is self-defence. And Larry King said,
Were notretaliating? And Rumsfeld, I mean its not retribution or
revenge. Mygoodness, thats not what Im about. Were not doing this
to be retaliating, orfor retribution or revenge. Again, making them
equivalent. Ignoring the hugedifference. Revenge? Goodness, no. Hes
right. As he said. Retribution?Goodness yes. Okay so just to
repeat: Retribution is not revenge.Retribution is limited and
proportionate. And we as retributivists are just as

committed to not executing those who dont deserve it as we are
to executingthose who do.

The corollary to that is that the worst crime deserves the
worstpunishment. This again is common ground among virtually
everybody. I hope.Not all murders are alike. I feel here that our
system of justice is somewhatsuperior to yours. Because we have
made a much greater attempt, over alonger period of time to
recognize that fact and distinguish degrees of murder.And you
reject that question. So that murder is a term for you that covers
avast array of cases that range from some that we would find almost
morallycommendable - mercy killings, intentional but to put
somebody out of their

misery - to the most vicious and despicable. Weve tried to
separate in termsof degrees of murders. But not all murders are
alike. Not all first degree
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murders are alike and not all murderers deserve to die. Most
murderers donot deserve to die.

Now what makes one murder worse than another? What makes
onecrime worse than another? This becomes very difficult, a
traditional difficulty

that we have all faced. It seems to be an amalgam - an amalgam
of theculpable mental state, and the harm, and the circumstances.
Now whichcounts and how much do they count? As I said, it becomes
very difficult. ForEmmanuel Kant, perhaps the greatest of all
retributivists, the only purely evilthing was an evil will. It was
the intent. It was the attitude. And the resultcounted for none,
the harm counted for nothing. But the problem, the deepproblem
there is so-called moral luck which Adam Smith really explores
inhis Theory of Moral Sentiments. Two people a mile apart pass
byplaygrounds full of children and they shoot up the play grounds
with machineguns. One leaves six dead children; the other leaves
six dented slides. Andno dead children. Are they the same person?
Do they deserve the same

punishment? Their attitude is the same. Their action is the
same. Theirconsequence is very different. How much do we count the
harm? It is adifficult problem. Because if harm counts ultimately,
then even if you weregoing to have the death penalty - so much of
these comments you cantranslate into your own terms of societys
severest sanctions because thesame problems occur whether or not
there is a death penalty. But there arethe most poignant when there
is the death penalty. If the attitude is whatcounts then attempted
murder is as bad as murder. Then we ought to applyour ultimate
sanction to those who attempted the worst crimes, whether or
notthey succeeded. And that makes a certain sense to me - that
makes a moralsense to me.

So for example, Richard Reid, the shoe bomber, who would
haveblown 250 people from the sky, but for the timely intercession
of the crew andthe passengers. Richard Reid and the people who sent
him deserve to die.Deserved Societys ultimate sanction. But no one
was hurt. Or RobertCourtney, a pharmacist in Chicago, not content
to own a pharmacy. It wasmaking a lot of money, but there was a
good way to make more money. Takecancer patients undergoing
chemotherapy, and instead of giving them theirfull dose, dilute
them by 97 percent, and charge the drug companies in full.And then
instead of one dose youre paying for, you could get 33 doses.
Now

for those who are suffering cancer are not getting therapy and
are undergoingunspeakable pain and suffering. And thats what he
did. They can documenthe diluted the doses of 4000 patients. They
cannot prove that he killedanyone yet. Does he deserve to die? In
my opinion yes. Was his intent to kill?No. He preferred theyd all
live, to continue to pay him. Was it okay with himthat they would
undergo unspeakable pain and suffering? Yes. He simplydidnt give a
damn. So was his culpable mental state as vicious? Yes. Did
heintend to kill? No. And that in my view is a moral mistake. You
reserve murderfor intentional killing. Many states in the US
reserve capital punishment onlyfor intentional killing but some
extend it beyond the intent to kill, and recognizethe moral
equivalent of a depraved indifferent recklessness and the intent
to

kill. Thats not original. Go back to my patron saint, Fitzjames
Stephen, thegreat historian of the criminal law and 19 th century
English judge. He wrote in
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1883, cases may be put in which reckless indifference to the
fate of theperson intentionally subjected to deadly injury is if
possible morally worse thanthe actual intent to kill, showing more
cold blooded disgusting cruelty. Andhe wrote elsewhere, Whether the
cruelty shows itself in the most hatefulforms, the delight in the
infliction of pain, or callous indifference to the

destruction of life, it is equally revolting and abominable, and
seems to me tobe irrelevant to this guilt. The distinction is one
which I think is founded on nomoral difference at all. And if
embodied in the law would lead to distinctionsrevolting to common
sense.

Probably the greatest study on capital punishment, and one to
bestudied more seriously is your the Royal Commission of 1953. By
no meansdid their final report advocate the death penalty. Probably
if they wereallowed to vote, they would have abolished it, but that
was not their charge.But they did declare Where death results for
an act done with recklessindifference, it is certain that so long
as capital punishment is maintained,

there will be cases in this category that call for the
infliction of the deathpenalty. So the most serious punishment for
the most serious crime. Themost serious crime is characterized
partly by harm and partly by the culpablemental state. The most
culpable mental state is the intent to kill or its moralequivalent
which is a depraved indifference to human life.

Next, for the retributivist advocate of the death penalty:
Appropriateanger rightly motivates us to exact appropriate
punishment. This animates meand many fellow retributivists. But by
no means all. One can be a retributivistadvocate of punishment
generally, and the death penalty particularly, withoutthinking
anger is appropriate. In fact, utilitarians similarly have opposed
anger Plato, Hobbes, Bentham, Beccaria. But even among the
retributivists,perhaps the greatest of all Immanuel Kant disagreed
that anger had any place.For him its all about duty. One punishes
out of duty. One is neveremotionally involved. But for me, and I
suspect for most supporters of thedeath penalty today, the
attraction is fundamentally emotional. Emotions arereal. They are
not rational but that doesnt make them irrational, just
nonrational. But they are real. And they are a driving force, and
they should be adriving force because ultimately the death penalty
is a moral question. And asAdam Smith showed so brilliantly in his
Theory of Moral Sentiments, asEdward Westemarck and other leading
philosophers and moralists have

known - every moral question is an emotional one. There is no
rational moralfaculty. There is only an emotional faculty, an
intuitive moral faculty. So thedesire to see evil punished goes
deeper for us than just an abstract sense ofjustice. We feel direct
personal sympathy, we emotive retributivists, to themurdered victim
and direct and personal satisfaction that the condemnedsuffers in
prison and dies. Now I feel queasy when I declare this, because
Iworry and wonder if I am not the same sadist that I condemn. But
then Iremember Bobby Jo Brown, the terrified child, isolated,
raped, mutilated,begging for her life and suffering at the hands of
a sadistic monster. And Iknow I am not.

So emotion is appropriate, anger is appropriate. As Fitzjames
Stephendeclared, Criminals should be hated and punishment should be
inflicted on
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them and be contrived to give expression to that hatred. It is
morally right. Itis morally good to do that. Now of course were
ashamed of expressingemotion as any part of jurisprudence in this
society. The victims family isallowed their momentary expression of
grief, and public rage. But the rest ofus are expected to have a
grim detached rationality. Rather than harness our

hatred, we are told to muzzle it. Rather than limit our anger we
are told toeliminate it. Rather than declare our disgust we are
taught to deny it. But wecannot, we will not, and ultimately we
should not. And thus I break with Kantand other retributivists. And
I break with the U.S. Supreme Court who hasinsisted that the death
penalty be a reasoned moral response and shouldnever be emotional.
As if it could ever be moral if it were not partly emotional.And so
I could never, I would never, I should never condemn a person
todeath whom I did not altogether detest. If, having heard the
evidence, I in anyway see the humanity in the killer, feel human
dignity of the killer, I shouldspare the killer. If I cannot detest
him, I should not execute him. Sympathyand compassion are emotions
appropriately part of, the heart of the death

penalty. They are indispensable to any moral response but so too
is antipathy.So, in deciding life or death, the jurors and the
judges must take responsibility,and cannot ultimately act
responsibly unless they feel responsible. Becausemake no mistake
about it. If we naively banish outrage from ourjurisprudence, if we
ignore the fundamental human fact that true justice ispartly
emotional, if we unilaterally retreat from our anger as a source of
ourown action, as a source of our insight, and a source of our
condemnation, ifwe entirely flee from emotion, we will leave the
field to reactionaries who willindiscriminately hate all criminals
and unjustly stir the people to legalslaughter.

So again, in summing up: The past counts, independently of any
futurebenefits. There are moral facts. Objectively some crimes are
worse thanothers. Objectively a greater crime deserves a greater
punishment.Retribution is not revenge - it limits punishment as
well as demands it. Murderis the greatest crime but not all murders
are equally heinous. Depraved,callous sadistic killers deserve to
die and the people by their electedgovernments have both the right
and the duty to execute them. But we havean equal responsibility to
make certain that the categories of the crimes thatdeserve the
death penalty are radically narrowed and that procedures forguilt
and sentencing ensure that only the very few, the worst of the
worst,

should get the death they so deserve.

Discussion

[Peter Hodgkinson] Retributists have nothing to justify. Theres
no measureby which their standards and policies can be judged.
Other than the issue ofharm, the issue of proportionality. The
utility, the effect is not relevant.Generally retributivists with
respect to the death penalty have nothing todemonstrate. They have
to arrive at some proportionate, perhaps evenacceptable assessment
of harm done by the offender, and societysretributivist response to
that harm done. Even after his thoughtful lecture, Im

still not sure, who decides who deserves to die? Im also very
worried that thelegal process that I believe should be conducted
with objectivity and
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dispassionately, wont be distorted and contaminated by this
injection thatsrequired this detestation. I spent 15 years of my
life in the probation serviceexclusively supervising people who had
murdered. In prison, and then whentheir tariffs had been exhausted,
and rigorous assessments of their suitabilityand assessments of
risks were undertaken, they came back into society,

where I was party to their supervision. And without exception
individuals whocame back into society made a positive contribution
to society. So while thepast counts for me and for Robert, I have
to say the future also counts verymuch for me as a utilitarian.

Timothy McVeigh offers an interesting illustration of the
introductorycomments I made earlier as far as what is an
abolitionist? Because of the68% that supported the execution of
Timothy McVeigh, a sizeable proportionof those were abolitionists.
Self-proclaimed abolitionists. But they believedthat in this case,
for this offence, this individual, the death penalty waswarranted.
I also have a problem about what gives me the right as an

individual who identify the worst of the worst? I am concerned
with and aboutthe victims family who I believe are exploited by
politicians and are beingasked to demonstrate their anger to
advance the careers of politicians andprosecutors. Is there anybody
else that could be justified in feeling that anger?I dont think its
something we can designate to anybody else. My child hasbeen
murdered - if anyone should be angry about it, it should be me.
Whyhave anyone else decide? If I want to use my anger for the
process of healing- than its for me to decide that. Because you
see, retributivists shouldntinterfere. My feelings, my anger, my
right to the way I want to deal with it. Mythesis is that victims
for or against the death penalty shouldnt have any partin the legal
process. Nothing to cause imbalance, to contaminate theobjective of
the administration of due process. But the anger and pain of
thefamily of the victims has to be dealt with not just in equal
measure but shouldbe the crucial focus of society. We should have a
victim justice system in asmuch as we have a criminal justice
system. But the one should not be part ofthe other.

[Question] My name is Peter Carter. I am a barrister. Ive got
four points thatlead from propositions of fact. He states that
murder is the most heinouscrime, but society hasnt always thought
that. In our Society treason wasconsidered most heinous. In some
societies they take the view that particular

kinds of offences are more heinous than the ones Robert was
talking about.And that the Capitalization of the heinousness of an
offence is temporal andcultural. Adultery by a woman in certain
parts of Nigeria is met with stoning todeath. That is how heinously
that society at this time regards this offence. Idaresay that
Roberts moral imperative may not be shared as to who it is
thatdeserves to die? Is a terrorist who in years to come sets up a
government,deserves to die? Or must we consider the circumstances
of his act. I agreeRobert about passion affecting the actions of
those sentenced to deathbecause it means that before being
sentenced to death you must beconvinced that the person being
sentenced is really wicked. You are lookingfor that evidence. But
is there a risk here - that guilt may be determined not

by actual guilt but by obsession with a person who committed
this sort of
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offence? What of the convicted murderer who is only spared
because of hislawyers?

[Professor Blecker] Great. Thank you. Let me handle it question
byquestion. Murder is the most heinous crime but we have the
problem of

cultural relativism. In fact, virtually every culture has one
crime in addition tomurder that it reserves and declares to be the
worst of the worst. And theydiffer somewhat in what kinds of
murders. For the ancient Greeks it wasmurder of a parent by a
child. Treason is the worst crime from theperspective on many
societies. For the Ancient Hebrews it was worshippingthe wrong god
which was a form of treason. But to acknowledge that there
iscultural relativism is not to acknowledge that there are no moral
facts. MichaelWelner, a psychiatrist, is working on something
called the depravity scale rightnow, in which he is analysing
hundreds of situations largely through computerquestionnaires. He
is getting people in different cultures to react to
differentfactual settings and to rate how heinous they think they
are. What he is

discovering and will be publishing sometime in the next year or
two is there isa remarkable core of consistency among cultures as
to what constitutes themost heinous crimes.

Even you, would take it as a moral fact that petty theft is not
as bad asmass murder and mutilation. I think you think there is a
moral fact. Thatsomeone thinks that petty theft is worse than mass
murder - lets say bytorture, genocide. If someone is perverse
enough to think that petty theft isworse and deserves a greater
punishment than mass murder, that you wouldsay that there is a
moral fact there and that they missed it. Not that theiropinion is
as valid as your opinion or my opinion. And that the invalidity
oftheir opinion does not consist in their isolation it may be some
evidence of it,but it would not be the basis for it. The basis for
it is that there is a moral factof the matter, and they missed it.
You nod yes. Thats yes in agreement oryes you heard what I
said.

Peter Carter Yes, in agreement.

So we have established there are some moral facts in the
extreme.And I have to readily acknowledge to you that the boundary
questions arevery difficult. And that I cannot tell you in advance
when the worst of the

worst is no longer the worst of the worst. I cant tell you when
day becomesnight because theres twilight. But I can tell you that
12 noon is day and 12midnight is night. And yes cultures do vary.
And in some cultures they sayFemale Genital Mutilation is a
legitimate cultural practice, but in the U.S. wehave declared it
mutilation and not female circumcision because we havedeclared it
illegitimate. This gets us back to the ancient Greeks and
theSophists. There is no truth, its all relative versus an idea
that there is a corecultural uniform understanding that is
progressing. We are not there yet and itis true that there are
cultures, such as the Philippines, because business is
sothreatened, they are expanding the death penalty to kidnapping.
My view asa retributivist is that there is a moral fact they are
missing it and that is that

they may not do that. That is ultimately a utilitarian
justification an illegitimatejustification. That society is not the
ultimate measure of the seriousness of
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crime. Death is different and attempted killing is different.
Leaving asidetreason I acknowledge willingly that treason is sui
generis in terms of the rightof society to protect itself or
perpetuate itself. Of course it could be an evilsociety whose
perpetuation is evil, or a good society whose perpetuation
isgood.

My focus is on the death penalty and I have no particular
expertise orconsidered position on treason. But as to everything
else, I think there is amoral fact. Please do not misunderstand me.
The United States today doesnot have it right. Our categories are
absurdly broad. We have not learned yetwhat you learned in 1957,
that felony murder should not be a form of murder.We still have it.
Its ridiculous, based on fiction of transferred intent. Insofaras
felony murder is an aggravating circumstance in the U.S. and put
morepeople on death row than any other, we are engaged within my
own society ina huge moral mistake. But having acknowledged that
there are difficulties inboundaries, let me simply list for you the
core: mass murder, genocide, torture

killing, paid assassination and other killings that clearly
demonstrate anextraordinarily callous and depraved indifference and
a willingness to sacrificeanothers life for the convenience of an
individual and particularly vulnerablevictims the very young,
handicapped, and the very old. Thats murder.Genocide, torture
killing, paid assassination. There is an objective core here.We can
quarrel about the boundaries. But this is the core. And even
thosethat oppose the death penalty can reach common ground and will
concedethat these are bad people who have done the worst.

Second and third: If we are looking for hatred as a
necessaryprerequisite, you say we are likely to find what we are
looking for and willcontaminate the process. That is a point very
well taken. Let me tell you howthe U.S. handles it. In every death
penalty situation in the U.S. there is abifurcated procedure. There
are two trials, not one. The first trial is concernedwith the guilt
of the defendant. The second trial is concerned with thepunishment
of the offender. They are both trials, both jury trials. The
U.S.Supreme Court has declared that only a jury and not a judge may
sentencean individual to death. The question in the guilt trial is
wholly separate andapart from the question of anger, hatred and
character. Its not about that.Its about guilt - its a factual
question. Its not a question that should besuffused with emotion.
The jury should never hear about it. It should not play

any role in it. The question is, are they convinced beyond a
reasonable doubtthat this particular defendant killed and killed
with sufficient culpable mentalstate under circumstances that make
him death eligible. Only once they havedetermined guilt can they
move to the second trial, the penalty phase. Thereand only there
does emotion enter into it; there and only there is the questionof
character primary and yes, they will find either way what they are
seekingto find. But they have already passed the threshold in which
they are makinga reasonable decision, a decision not based on
emotion. So that they are onlyconcerned about this question of
emotion, hatred, among those deemeddeath eligible beyond a
reasonable doubt.

You raised a problem about counsel. Its a serious problem
Anyretributivist, every true retributivist has to be concerned and
committed to
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provide competent and quality counsel to both sides. In U.S. you
see reportslargely written by abolitionist media of sleeping and
incompetent counsel. Ifwe are going to have the death penalty, we
must have state-funded counseland quality investigation. And the
point of limiting the death penalty only tothe worst of the worst
makes it become more affordable. The reason why its

not possible now is because its so indiscriminately applied.
There are somany death penalty cases that the state cant afford the
kind of counsel theymust have to give someone an adequate defence.
So somethings got to go -what does go and should go are the number
of death penalty prosecutionswhich are grotesque in the U.S. Again
abolishing felony murder death cases(someone who murdered in
robbery) will reduce death row by about 60%across the U.S. It is
the single most common aggravating circumstance but itwrongly
assumes that someone who robs and kills while robbing has
killedfrom a pecuniary motive. Someone who kills while robbing
certainly robbedfrom a pecuniary motive but need not have killed
from that motive.

I will take the recent case of Joe Fields as an example. He was
acocaine addict who wanted money for his coke. He tried to get yard
work.The woman in the house turned him down. He noticed when he was
talkingto her that she had a television of some value. He thought
she had left andwent back to steal the television and as he was
unplugging it, he looked up.She was holding a gun on him a few feet
away and thinking she was gettingready to squeeze the trigger he
lunged for her and they went rolling out of theapartment, down the
steps, out into the pavement. A passing motorist sawthem wrestling
over the gun and the gun went off. She died. She was 77; hewas in
his thirties. But she was a tough codger. He was sentenced to
deathon the grounds that it was a killing committed in the course
of a robbery and itdidnt matter whether the killing was
intentional. The death sentence wasappealed; it was affirmed. The
Governor refused to commute it, but stayedthe execution, allowing
the new governor to make the decision. Meanwhilethe parole board
voted at least 4-2 to commute the sentence. But its onlyadvisory.
The new Governor said I wont commute the sentence. And he
wasexecuted last month. Now theres somebody whos not even arguably
theworst of the worst. There was probably insufficient counsel. He
was nothumanized. At the very least every death penalty trial
requires at itssentencing phase that competent effective counsel
make the best attempt tohumanize the defendant and present the
background of the defendant so that

the jury can make an informed decision about whether there
really issomething still human about this person worth preserving.
But that onlyoccurs at the penalty phase not at the guilt
phase.

[Question] Slavery now regarded as being a crime against
humanity andgenocide in 17th century was not regarded as a
crime.

[Professor Blecker ] In 1958 the U.S. Supreme Court declared
that themeaning of cruel and unusual punishment was informed by the
evolvingstandards of decency of a maturing society. Making that
declaration, theycommitted themselves to the notion that we are
evolving, we are maturing.

That standards change. There is no doubt but that justice has
not yet beenfully reached and may never be but we are
progressing.
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Slavery was at one point considered just. There was nevertheless
a

moral fact of the matter. I will tell you now if I were white in
the antebellumsouth I might have had slaves. If I did, there would
have been a moral fact ofthe matter and I would have been wrong. I
would have missed that fact.

Cultures can and do miss facts. The best we can ask of ourselves
is that weseriously do what the Old Testament demands which is to
chase justice,literally chase justice. That is to be involved in
this perpetual struggle to comecloser and closer. The Greeks
understood the idea of an asymptote whichonly intersects at
infinity.

We look back and we say how primitive, how they missed so
manymoral facts. I have no doubt that we will look back and shake
our head at theUS today, that if in fact the reformist movement
that I am trying to contributeto in the U.S. actually succeeds in
significantly narrowing the death penaltyand eliminating as
death-eligible several categories of cases. Today,

consensual sodomy is no longer criminal; at one time and in some
cultures itsa capital offence. Is there a moral dimension to this?
Yes. Its not deserving ofdeath. Its part of human dignity for two
consenting adults to express theirsexuality. Even now, I am
presently missing moral facts of the matter. I canonly do my best.
Take responsibility to try to find the core. Remarkably,
whilethings have changed, murder, even three thousand years ago
with the ancientGreeks was treated very seriously, as it is today.
Murder, the intentionaltaking of another persons life has always
been taken with seriousness. As farback as 3000 years ago in both
the Old Testament and ancient Greece, in theDraconian Code, bloody
as it was, was kept by Solon. For 3000 years thetwin sources of
Western culture there has been a distinction between murderand
accidental killing. There is a distinction between intentional
murder andreckless manslaughter, which is not as bad as intentional
murder. We havedistinguished intentional murder, reckless
manslaughter and accidents for3000 years. And yes we are making
more distinctions, we are progressing,we have failed to distinguish
many basic moral facts. But certain distinctionshave always been
there and I am convinced will always be there. Murder willalways be
the utmost serious crime.

[Robert] Your objection at its core is utilitarian. Where we
have the obligationto execute because the past counts, then we cant
because there is always a

balance among the past, present, and future. There is always a
balance.Often theyre in direct conflict. If we only care about
future, than we have tosacrifice present. If we only care about the
present we would sacrifice thefuture. Even among those who
understand there is a compact among thedead, the living, and
unborn, there is always going to be a difficult problem ofhow we
adjust it and how much does each one of those account for.

Can people live to change? Yes. The Texas axe murderer, Karla
FayeTucker, used a pick axe to kill and torture two people but by
the time theyexecuted her, she had found Christ. And I believe her.
The reason I believeher and the public believes her is because she
is so pretty. See we have a

habit in this culture of associating beauty and goodness. Those
who are prettymust be good. Those who are ugly must be evil. But I
know a guy name
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David Leon Brooks who was a vicious killer when he was 19 years
old. Shot57 people and was convicted of murder in 1984. Twenty
years later he is arich vibrant lean dignified constructive force
who controlled both the gym andthe law library. He is a figure the
younger kids look up to and has probablystopped tens if not
hundreds of kids from going bad and helped them turn

their lives are around. Yet I would execute David Brooks. Not
now, because Iknow him well. Rehabilitation is real, its very rare
but its real. It can be easilyfaked; it can never be forced, but
its real. I would have executed him when hewas 19 and we would have
lost potential, a really constructive force. Now thatIve gotten so
close to him, I dont personally want to kill him. But hedeserved to
die, way before I met him. So I have that conflict. There is
apossibility for constructive change and contribution. By the time
we killedKarla Faye Tucker we executed an innocent person because
by that time wekilled her, she had changed. So the lesson for me is
kill quickly or not at all.

In response to an earlier intervention. Do you think that
liberty is an

important part of human dignity? Yes. Do you think its wrong to
kidnapanother person? Yes. And to deprive him of his liberty? Yes.
What do youthink is the appropriate response for someone who has
deprived another ofhis personal liberty, if not to go to prison?
Arent we then depriving of theirliberty someone else who has
deprived someone of their liberty?

That is, if your argument proves anything doesnt it prove too
much? Itnot only proves that the death penalty is illegitimate
because we kill inresponse to killing. It proves that prison is
illegitimate because we deprive ofliberty as a response to the
deprivation of liberty. And it proves that fines areillegitimate
because we deprive of property in response to the deprivation
ofproperty. The essence of retributive punishment is like-kind
response.Contrary to being hypocritical, it appeals to us at some
fundamental emotionallevel. In the 18th century we had what was
called a scolds bridal. Someonewho was scolding another too much
would have a clamp put on his mouth.We had corporal punishment for
wife beaters. He would be beaten to seehow it felt. The notion of
life for a life as a measure of punishment is deeplyseeded in human
nature and in fact carries with it not hypocrisy
butappropriateness. Its not that we are murdering murderers; we are
killing themurders, but not murdering the murderers. So again if
your argument provesanything, it proves too much because if its an
argument from hypocrisy its an

argument against the death penalty for murder, its an argument
againstimprisonment for kidnapping, its an argument against fining
for theft.

[Question inferred]

[Professor Blecker] Death is different. As a penalty, death is
different as apenalty because there is a sanctity of human life. So
you take it as a solemnritual after the greatest deliberation.

[Question inferred] What level of error is tolerable to you? How
manyinnocent people are you prepared to execute?
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[Professor Blecker] Error is of two-kinds - there is the factual
error - that is,wrong guy, didnt do it, mistaken identity. That
kind of error is next to none.Now, we advocates used to claim and I
have done so that there is nodemonstrable evidence that an innocent
person has been executed. That is adebaters point. Chances are we
have executed a factually innocent person.

Probably more than one. Fewer than ten but more than one. But
there isanother kind of error - moral error. How many have we
executed that didntdeserve to die? That were guilty of murder or
were convicted of murder butmaybe not the worst kind of murder but
have been executed. That error rateis appallingly high. Even one
factually innocent executed is appalling, but itsa risk we talk
about. If your question about errors is whats the error rateamong
people who murdered but do not deserve to die they committed
themurder and deserve to be in prison for life but they are not the
worst of theworst -- my guess is its at least one half.

So the question of error is twofold factual and moral. What is
the

acceptable error rate among those who did commit the murder and
dontdeserve to die and whats the acceptable error rate of those who
werefactually innocent? I cant quantify that. I can tell you that
the acceptable errorof those who dont deserve to die versus those
who are factually innocentshould be higher. Because if we make the
mistake with the person whodoesnt deserve to die, it is after all
still a person who committed murder, anddeserves a very severe
punishment. I feel much less horrible about such acase than someone
who is innocent. The moment you force me to quantify it,you force
me to articulate something that Im unwilling to do. And you forceme
into a utilitarian mode of discussion that we factor into our
system ofjustice, an understanding and expectation and willingness
to execute factuallyinnocent people. And I wont embrace that. At
the same time I recognize thatwe will and have. Just like, if my
role in government is to maintain the citysroads and bridges I will
try to maintain them safely, as safely as I can givenmy budget. I
will not engage in a calculus of how many innocent peopledriving am
I willing to see die on the highway. I will do my best that there
arenone. I cant engage in that, I do my best to ensure there are
none.

Well what does that practically mean to do your best to ensure
thatthere are none? Some of the abolitionists call for a standard
of proof ofabsolute certainty. We should only execute if we are
absolutely certain that

the person did it. That is ridiculously impossible. There is no
such thing in theworld as absolute certitude. We are not absolutely
certain that this ceilingabove us will not cave in and crush us to
death. Youre very brave to risk yourlives to engage in this
conversation. Its a risk you take. You have to takerisks. I walk my
child in a stroller; theres traffic. I subject her to the risk that
acar or truck will jump on the curb and kill her. If Im willing to
subject a childwhom I love to some tiny risk of death, surely Im
willing to subject someone Ihate to some risk of death. Absolute
certainty is an absurd standard.

Having said that, there are important things we can do. And I
find itcurious that the EU, so committed to eliminating the death
penalty, published

its death penalty guidelines for third countries that still have
the penalty. Andone of the guidelines part of its minimum standards
where states that
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insist on using the death penalty, the Union considers it
important that thefollowing minimum standards be met: One, capital
punishment imposed forthe most serious, intentional crimes. . .
Fourth, clear and convincingevidence is required at a fair trial.
Clear and convincing evidence? I find thatstandard appallingly low
and lax. That doesnt mean my minimum standard.

In the U.S. we have different degrees of proof. Preponderance of
theevidence meaning more likely than not for civil cases. Clear
andconvincing for special civil cases. And proof beyond a
reasonable doubt ahigher standard of certainty for criminal
cases.

My view is that proof beyond a reasonable doubt which is
theappropriate standard for conviction for all crimes, is not
sufficient for the deathpenalty. Absolute certainty is an
impossible and unworkable standard. Butproof beyond a reasonable
doubt is not enough. So directly answering yourquestion, how do we
practically translate my commitment to reducing error toa mere
minimum, to virtually none. We should not only shrink the death

eligibles so we can allocate resources to provide effective
counsel andinvestigators, but beyond that we should have a standard
of persuasion thatfor guilt we have proof beyond a reasonable
doubt. But for the deathpenalty we should have more: 1) That the
jury must be convinced beyondreasonable doubt that the defendant is
death eligible, i.e. committed themurder with aggravating
circumstance that would elevate it beyond ordinarymurder to death
eligible 2) And this comes out of the model penal code thatwas
proposed in the late 50s and never adopted anywhere -- that if the
juryhas even a residual doubt not even a reasonable doubt a
lingering doubt,for which they cannot give a reason, but still is
nagging - if they have aresidual doubt, a lingering doubt of guilt
of the defendant, then they are notto sentence him to die. If only
one juror out of twelve has a lingering doubt in the jury room a
juror says I see the evidence, and I cant tell you why, butsome
part of me just isnt fully convinced -- then the defendant should
not besentenced to die. And even thats not enough. 3) The jury
should not only berequired to find beyond a reasonable doubt that
he did it, that he is deatheligible for it have no lingering doubts
about his factual guilt. They shouldalso be convinced to a moral
certainty that he deserves to die.

That should be part of the jury instruction, so if a juror who
says, I haveno doubt that he did it and no doubt that under the law
I am being given to

apply, he qualifies for the death penalty. Hes guilty of first
degree murder.But Im just not morally certain that he deserves to
die for it. Then spare him.Thats how I think we reduce error.
Refusing to quantify it, because I wontenter the utilitarian snare
and declare that I am willing to execute this manyinnocent
people.

[Question] It would be morally reprehensible to hang your child
out thewindow, even though there was an infinitesimal chance you
will drop him. Butyou cannot justify the action.

[Professor Blecker] I think you use the example for just the
wrong purpose.

It is morally despicable to hang my child by her arms out the
window eventhough I only subject her to a millionth chance or one
hundred thousandth
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chance that I would release her to her death, because no good
comes of it.There is no reason to take that risk. Whereas the
reason I will subject aconvicted murder to the death penalty,
though there is a one in a hundredthousand chance that I will be
executing an innocent person, is because thereis a 99.99% chance
that I am not. I am doing justice. So there is good that

comes out of it that warrants taking that risk. And thats why
your analogyfails. Its not the irreversibility that makes that a
morally illegitimate tactic tohold my child; its that no good comes
of it if I am successful and the childdoesnt die. Whereas real good
comes of it if justice is done.

[Question] - Where do you draw the line? 5%, 10%?

Ah, youre back to forcing me to do what I wont do. I can give
you asense without giving you a figure. Certainly not 5 or 10%. Way
too high. All Ican say is one percent is way too high. But I wont
go beyond that. Again, Icannot tell you when day becomes night,
because there is twilight. But I can

tell you that 11 AM is day, and 11PM is night. I can say that 5%
error isgrotesquely immoral that any system of justice that we
design that results inthe execution of people, five percent of whom
are factually innocent is morallydespicable. Any system we design
and implement today with todaystechnology and that number will
change with evolving technology. Themorally acceptable limit will
shrink, shrink, shrink, as your process of proofbecomes more and
more reliable.

But where we are today, we can only do our best. We have
evolvingstandards of decency; we also have evolving standards of
accuracy of amaturing society. But where we are today is well short
of one percent, whichitself is above the tolerable limit. We are
well short of that.

[Peter Hodgkinson] I think we can agree that the United States
of Americacontinues to provide us annually with compelling evidence
of all thats flawedabout the administration of the death penalty.
We human beings are fallible,corruptible. We make mistakes. And
fixing the problem of your 1% orwhatever figure we arrive at is
something that I think is completely and utterlyimpossible to
achieve. After years of attempts to fix the process of
theadministration of the death penalty in the USA evidence of flaws
continue tomanifest themselves this despite the most richly
resourced legal system, more

lawyers, more laws, more constitutional protections. Now if
thats whatshappening in the United States of America then those
less resourcedcountries must be making these errors and more.

So whenever it gets to the stage of fixing the administration of
thedeath penalty, one ought to be very concerned that the high
standards ofproof and removal of any error can be achieved. Those
are the reasons why Itake the position I do, calling for a total
moratorium in the U.S. andeverywhere. A global effort must be made,
simply because of the humanfallibility. I am delighted that weve
had this conversation. I dont know whatconclusion I can draw except
there isnt a single representative from

mainstream abolitionist groups in the audience thus missing or
avoiding theopportunity to confront their conflicts. I think thats
pretty damned sad.
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